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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the i 

District of Columbia 

Law No. 88989 | 

Beatrice R. Corbin, Executrix, hastate of James R. Corbin, j 

Deceased, Plaintiff, 

vs. 

Baltimore & Ohio Railroad Company, (a body corporate). 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washinjfton, in said District, at the times 
hereinafter mentioned, the followiiiij: papers were 
filed and proceedings had, in the abov’e-entitled 
cause, to wit: 

1 Declaration. 

Filed Mav 25 1937 

In the District Court of the United States for the District | 

of Columbia. | 

Law Xo. 88989. 1 

Beatrice R. Corbin, Executrix, Instate of James R. Corbin, j 
Deceased, 809 Boniface Street, Silver Spring, Md., 
Plaintiff, | 

I 

vs. I 

Baltimore & Ohio Railroad (’ompany, (a body corporate), I 
15th & H Sts., X. \V., Washington, D. C., Defendant. \ 

1. The plaintiff, Beatrice R. Corbin, Executrix, of the j 

Estate of James R. Corbin, deceased, duly appointed as | 
such by the District Court of the United States for the Dis- 
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trict of Columbia, sues the defendant, the Baltimore & Ohio 
Railroad Company, a body i corporate, for that on to-wit, 
the 26th day of February, 1937, and for a long time prior 
thereto, the said defendant corporation was engaged as 
a railroad in the oj)eration of ])assenger and freight trains 
over its tracks in the District of Columbia, and in the run¬ 
ning and operation of its railroad, its trains crossed parts 
of public highways, streets and roads of travel used by 
pedestrians and vehicles in and about the said District of 
Columbia, and more i)articularly its trains crossed a public 
street, road and highway knowm as Bates Road, Northeast, 
in the District of Columbia, which was frequently and con¬ 
tinuously used, during the day time and during the night 
by pedestrians and vehicular traffic, and for that by reason 
of the highly dangerous nature of said crossing due to the 
frequent, constant and heavy use thereof as aforesaid, the 
defendant coiqmration installed at said crossing, a system 
of signal bells and signal lights to warn pedestrians 
2 and vehicular traffic seeking to cross said tracks at 
said point, of the approach of any nearby train, or 
its dangerous proximity to said crossing, and for that, it 
then and there was and be(*ame the duty of the defendant 
to keep and maintain its said signal bells and signal lights 
at said crossing in good order and repair so that it might 
properly, adequately and reasonably perform its object 
and serve as a safe, i)roper and reasonable warning to per¬ 
sons attempting to walk or drive across said crossing of 
any a])proacliing trains or their immediate dangerous 
proximity to said crossing; yet, notwithstanding its duty in 
the premises, the said defendant corporation became and 
was negligent at said time and place in that it permitted 
the said electric bells and electric lights suj)plied by it at 
said crossing for the ])urpose of warning pedestrians and 
vehicular traffic attempting to cross said Bates Road, N. 
E., at said point, of the api)roach of its trains or their 
dangerous proximity to said crossing, to be and to become 
and remain out of order, out of repair and inoperative by 
reason whereof, plaintiff’s testator, while operating an 
automobile in a westerly direction across said crossing at 
Bates Road, N. E., as aforesaid, about midnight, of said 
day and year, and while without any negligence on his 
part, but solely because the said electric bells and electric 
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lights were out of order, out of repair and inoperative, and 
did not warn or indicate to plaintitf’s testator, the ap¬ 
proach of one of defendant’s trains, or of its dangerous 
proximity to said crossing, was struck and mortally injured 
by said defendant’s train, being then and there operated 
at the rate of more than to-wit, seventy (70) miles per hour 
in proximity to, over and across said crosing, and plain¬ 
tiff’s testator died as a result of said injuries during the 
same day. 

That jdaintiff’s testator left surviving him, as his 
3 next of kin, Beatrice K. (’orl)in, his wife, and Etta 
Marie Corl)in, eight (8) years of age, his only child. 

That by reason of the premises, and in conformity with 
the statute in such case made and ju-ovided a cause of action 
has accrued to jilaintiff as Executrix of the Estate of James 
R. Corbin, deceased, for the benefit of said next of kin, in 
the sum of $10,000,011 (Ten Thousand Dollars). 

2. The plaintiff, Beatrice R. Corbin, Executrix, of the 
Estate of James R. Corbin, deceased, duly a])pointed as 
such by the District Court of the United States for the Dis¬ 
trict of Columbia, sues the defendant, the Baltimore & Ohio 
Railroad Company, a body corporate, for that on to-wit, 
the 26th day of February, 1037, and for a long time prior 
thereto, the said defendant cor])oration was engaged as a 
railroad in the operation of ])assenger and freight trains 
over its tracks in the District of Columbia, and in the run¬ 
ning and 0 ])eration of its railroad, its trains crossed ])arts 
of public highways, streets and roads of travel used by 
pedestrians and vehicles in and about the said District of 
Columbia, and more particularly its trains crossed a public 
street, road and highway known as Bates Road, Northeast, 
in the District of Columbia, which was frequently and con- 
tinuouslv used, both during the dav time and during the 
night by pedestrians and vehicular traffic, and for that the 
view of said crossing and of defendant’s tracks to pedes¬ 
trian and vehicular traffic, ])roceeding in a westerly direc¬ 
tion on said Rates Road, X. E., at said ])oint, was and is, 
obstructed by reason of the jihysical condition of the land 
parallel with Bates Road, X. E., and contiguous thereto, at 
said point, until said pedestrian and vehicular traffic is 
within a few feet of the tracks of said defendant cor])ora- 
tion, at said point; that by reason thereof, it became 
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4 and was the duty of the defendant corporation to 
give due and timely warning of the approach of its 
trains travelling over said crossing and of its dangerous 
proximity to said crossing, and to operate its trains over 
said crossing in a safe and reasonable manner; yet, not¬ 
withstanding its duty in the })remises, but in disregard 
thereof, the defendant corporation on the day and year 
aforesaid, failed to give due and timely warning of the ap¬ 
proach of one of its trains about to travel over said cross¬ 
ing, or of its dangerous proximity to said crossing and 
about to travel over the same and failed to operate its 
trains over said crossing at said time and place in a careful 
and reasonable manner, in that it operated the same over 
the crossing at a rate of speed in excess of to-wit, seventy 
(70) miles an hour, by reason whereof, j)laintiff’s testator, 
while operating an automobile in a westerly direction 
across said crossing at Bates Road, X. E., as aforesaid, 
about midnight, of said day and year, and while without 
any negligence on his part, was struck and mortally in¬ 
jured by said defendant’s train, being then and there oper¬ 
ated at the rate of more than to-wit, seventy (70) miles 
per hour in proximity to, over and across said crossing 
and plaintiff’s testator died as a result of said injuries 
during the same day. 

That plaintiff’s testator left surviving as his next of kin, 
Beatrice R. Corbin, his wife and Etta Marie Corbin, eight 
(8) years of age, his only child. 

That by reason of the i)remises, and in conformity wuth 
the statute in such case made and provided a cause of 
action has accrued to plaintiff as the Executrix of the 
Estate of James R, Corbin, deceased, for the benefit of 
said next of kin, in the sum of $10,000.00 (Ten Thousand 
Dollars). 


WHEREFORE, plaintiff sues the defendant and claims 
of it the sum of $10,000.00 (Ten Thousand Dollars), be¬ 
sides costs. 


SIMON HIRSHMAN 
Attorney for Plaintiff. 
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Picas of Defendant. 
Filed June 18 1937 


Now conies the defendant, THE BALTIMORE ANp 
OHIO RAILROAD (’OMPANY, a corporation, and fcjr 
pleas to the declaration filed in the above entitled cause 
and each count thereof says: 

1 . 

It admits that this defendant is a common carrier of pas 
seiifjers and freight, and owns and operates trains ove 
certain railroad tracks in the District of Columbia and els(‘- 
where, and was so engaged on the 26th day of February, 
1937. That on said date it o])erated locomotives and trains 
over the Bates Road (bossing in the District of (’olumbiiji. 

It denies that said Bates Road is a public street whic^i 
was frequently and continuously used during the day timje 
and during the night by pedestrians and vehicular traffi<|;, 
and avers the fact to be that during the night time said 
Road is very seldom used, either for pedestrian or vehic¬ 
ular traffic, and denies said Road Crossing is of a highh* 
dangerous nature, due, as alleged, to the constant and 
heavy use thereof as aforesaid. 

It admits that in the year 1924 this defendant, with the 
advice and by the direction of the Commissioners of the 
District of Columbia, installed at said Crossing a system 
of signal bells and signal lights to warn the public seek¬ 
ing to cross said tracks at said point of the approach of 
any nearby train, said signal bells and signal lights being 
in addition to a stationary crossing sign erected on each 
side of said Crossing, and street lights erected on said 
Bates Road by the District authorities, the flashlight sig¬ 
nals being located on each side of said Crossing, and saici 
signal bells and signal lights were in full and perj- 
6 feet o])eration at, to wit, 12:17 o’clock A. M. in th(j? 

early morning of February 26, 1937, when one o^ 
the express trains of the defendant was approaching saici 
Crossing from the north on its way into the Union Stationl, 
and said bells and flashlights continued to o])erate until 
the engine of said train had actually entereci u])on saici 
Crossing, when said engine was run into and hit on tlnp 
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east side thereof by the autoniibile which was being driven 
by plaintiff’s decedent. 

This defendant denies that it permitted the said electric 
bells and electric lights to be and become and remain out 
of order, and out of repair and inoperative, before and at 
the time plaintiff’s intestate approached said Crossing for 
the purpose of passing over same. 

This defendant denies that it or any of its employees 
was guilty of any negligence which caused or contributed 
to the injury of plaintiff’s intestate, and it av’ers the fact 
to be that his injuries and death were due solely to his o\\m 
negligence in driving his automobile on said Crossing and 
into the side of the engine of the defendant’s train which 
w’as passing over said Crossing, with the result that the 
decedent’s automobile was demolished and said decedent 
so seriously injured that he subsequently died. 

2 . 

This defendant admits that it is a common carrier of 
passengers and freight and owns and operates trains over 
certain railroad tracks in the District of Columbia and 
elsewhere, and was so engaged in the early morning hours 
of February 26, 1937, and that on the date in question it 
operated a locomotive and train over the Bates Road 
Crossing in the District of Columbia. 

It denies that the immediate vicinity of said Crossing is 
thickly settled or that the travel over said Crossing 

7 is particularly heavy or frequent in the night time, 
or that there were anv vehicles or convevances at- 

tempting to move over said Crossing at the time when 
plaintiff’s intestate was injured, except the vehicle which 
he was driving. 

It denies that said Crossing is obstructed by reason of 
the physical condition of the land parallel to said Bates 
Road and contiguous to said Crossing until pedestrian 
or vehicular traffic is within a few feet of the tracks of de¬ 
fendant at said point. It denies that said Crossing is so 
obscured, hidden or concealed from the view of persons 
operating or riding in vehicles on the highway approach¬ 
ing said Crossing and intending to cross the tracks, so as 
to prevent such persons from observing or seeing said 
Crossing and the warning signs, and seeing and hearing the 
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electric signal lights and bells at said Crossing while trains 
are approaching the same, and from seeing and hearing 
any train which might be approaching said (’rossing, it’ 
they are in the exercise of reasonable care for their own 
safety; and it denies that said Crossing was at all times 
dangerous to the safety of j)edestrians or occupants of 
vehicles crossing the same, or that on the night in ques¬ 
tion plaintiff’s intestate and the other occupant of his 
automobile were unfamiliar with the existence of saitl 
Crossing, or that they or either of them were in the exerj- 
cise of ordinary and reasonable care for their own ])rotec|- 
tion at the lime when they attempted to drive over said 
Crossing. 

This defendant further avers that on said 26th day o: 
February, 1937, at or about 12:17 A, M., as one of its fast 
passenger trains aiiproached said Bates Road C’rossing, 
the flashlight signals giving warning of said a])])roach were 
in full and jierfect operation, the crossing bells were in 
full operation and ringing, and the employees in charge 
of said train were exercising afl necessarv and rea- 
8 sonable care reipiired in signaling the ap])roach of 
said train to said (’rossing, both by the blowing of 
the whistle and the ringing of the belt on the engim*; and 
the electric headlight on said engine was burning with full 
voltage, all of which signals and lights were reasonabl\|’ 
adequate and sufficient to and did give due and timehj 
notice of the approach of said engine and train to saiq 
Crossing, to any and all persons on the highway at or neai|’ 
said (’rossing who desired or intended to cross the same 
and all of said signals and lights were in full force and 
ojieration until the moment when the ])laintiff’s intestate 
drove his automobile upon said (’rossing at a high rate ot 
speed and crashed into the side of said engine, resulting in 
the destruction of said automobile and the fatal injury ot 
plaintiff’s intestate. This defendant avers that the impact 
of said automobile against the side of said engine was 
wdth .such great violenc(‘ and force that the concussion 
therefrom caused a glass jar containing one of the twenty- 
three battery cells which oi)erated said signal bells and sig¬ 
nal lights, and enclosed in a battery box ])laced alongside 
of the westbound track of said defendant and a few yards 
from said Crossing, to break or explode and the contents 
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of said cell spilled over the bottom of said battery box; 
that the immediate effect of the breakinj? of said bat¬ 
tery cell broke the circuit, putting: all of said battery cells 
out of commission, and caused the flashlijyhts and bells to 
immediately cease operation; and defendant avers the fact 
to be that said electric bells and electric lights only ceased 
to operate from and after the moment of collision between 
said automobile and the engine of said defendant’s train. 

This defendant denies that it or any of its employees 
was guilty of any negligence which caused or contributed 
to the accident and injuries com])lained of in said declara¬ 
tion. 

9 This defendant avers that it established and main¬ 
tained at said (’rossing all the warning signs and 

signal bells and lights and other ap])liances authorized and 
approved by the Commissioners of the District of Colum¬ 
bia, and that the same were reasonably sufficient to give 
warning of the ap])roach of any trains to said Crossing to 
anv traveler on the highwav in the dav time or in the night 
time, provided he was in the exercise of reasonable care 
for his o\\m protection. 

This defendant avers and charges that at the time and 
place aforesaid, the said ])laintiff’s intestate and the other 
occupant of said automobile were not exercising due and 
reasonable care for their own safety, and decedent’s in¬ 
juries were the direct result of his own negligence and 
carelessness and that of the other occui)ant of said auto¬ 
mobile, which negligence was the proximate cause of said 
collision and the injuries resulting therefrom. 

This defendant denies each and all of the other allega¬ 
tions of said declaration and each count thereof that are 
not herein expressly admitted. 

3. 

t 

And for a further plea to said declaration and each 
count thereof this defendant, avers that the said plaintiff’s 
intestate and the other occupant of said automobile were 
engaged at the time of said accident in a common or joint 
enterprise for i)leasure, entered upon by mutual agreement, 
and defendant avers that under the circumstances there 
was imposed upon each of them the duty to operate said 
automobile or to see that it'was operated with reasonable 
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care and caution and not recklessly and without keeiiing 
a proper and reasonable lookout for said railroad cross¬ 
ing, to the end that they might lie advised and know of line 
approach of said train to said (’rossing in tiinelto 
10 j)revent a collision with said train and an accident 
and injury to themselves; and this defendant avtfrs 
that both of the persons engaged in said common or jojnt 
enter])rise, including plaintitf's intestate who was actually 
driving said automobile, were guilty of gross negligence|in 
failing to ])erform and observe the duties and obligatio|ns 
imj)osed u})on them by law as aforesaid for their own ])ij'o- 
tection; and the injuries resulting to them, and ])articulai|‘ly 
the injuries resulting to plaintiff’s intestate from the col¬ 
lision of said automobile with said train, were the proxi¬ 
mate result of their own negligence and particularly t^ie 
negligence of jdaintilY’s intestate. 

HAMILTON & HAMILTON 


By JOHN J HAMILTON 

Attorneys for Dcfoidaii 


t. 


Verdict and .Judgment 
Filed Mav 11 1939 


This cause having come on for hearing on the 3rd day 
of May, 1939, before the (’onrt and a jury of good and 
lawful persons of this district, to-wit: 


Jane A. Bosse 
Edward A. Camp 
Ernest K. Gerner 
Homer F. Fagan 
Isadore Kasnette 
Grace V. Koontz 


Benajmin Lusbv 
Roy E. Miskell 
Thomas F. Mc(’arthy 
Edward J. Florer 
Walter M. Jones 
Robert B. Weitzel 


who, after having been duly sworn to well and truly ti 
the issues between Beatrice K. (’orbin etc., plaintiff, aijd 
The B. & O. R. R. Co., defendant, and after this cause 
heard and given to the jury in charge, they upon their oa 
say this 11th day of May, 1939, that they find the issuers 
aforesaid in favor of the plaintilT and that the money 


lis 

h 
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payable to her by the defendant by reason of the 
11 premises is the sum of $5,000.00. 

IVherefore, it is adjudged that said plaintiff re¬ 
cover of the said defendant the sum of $5,000.00, together 
with costs of this action. 

by order of Gordon, J. 

CHARLES E. STEWART, 
Clerk 

By GRIFFIN T GARNETT JR 
Asst. Clerk 


Defendant's Motion for Judgment or, in the Alternative, 

For a New Trial. 

Filed Mav 20 1939 


Conies now the defendant, THE BALTIMORE AND 
OHIO RAILROAD C’OMPANY, and moves the court to 
set aside the verdict and judgment entered herein on May 
11th, 1939, and to enter judgment for the defendant in 
accordance with defendant's motion for a directed verdict; 
or, in the alternative, defendant moves the court to grant 
a new trial for the following reasons: 

1. Because under the law! applicable to this case said 
defendant was entitled to a directed verdict. 

2. Because the verdict was contrary to the evidence. 

3. Because the verdict was contrary to the weight of the 
evidence. 

4. Because the verdict was contrary to law. 

5. Because the verdict was contrary to the instructions 
of the court. 

6. Because of errors of law committed by the court in 
the admission and exclusion of evidence during the course 
of the trial, and in granting and refusing to grant cer¬ 
tain prayers for instructions to the jury, and for 


12 errors committed by 
charge to the jury. 


the trial justice in his oral 


HAMILTON and HAMILTON 

By JOHN J HAMILTON 

Attorneys for Defendant. 
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Order Overruling Motion For New Trial 

Filed Juiie-5 1939 

• • • 

Upon the eoniiii" on for heariii" of the motion filed 
hereby by Deft. Baltimore & Ohio R. R. Co., for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled. 

By direction of Justice Gordon 

CHARLES E. STEWART, 
Cleric 

By GRIFFIN T. GARNETT 
Assistant Clerk 

Notice of Appeal. 

Filed June 23 1939 

• • • 

Notice is hereby jfiven tliis 23rd dav of June, 1939, that 
THE BALTIMORE AND OHIO RAILROAD (’OMPAN]V, 
a corporation, hereby ai)peals to the United States Coiirt 
of Ai)j)eals for tlie Distriel of ('(»lum])ia from the final judj?- 
ment of this (’ourt entered in this action on the 11th day 
of May, 1939 (defendant’s motion for judjrment or mnv 
trial denied June 5th, 19.39), in favor of Beatrice R. (’orbin. 
Executrix of James R. Corl)in, deceased, ajrainst The 
Baltimore and Ohio Railroad Company, a corporation. 

HAMILTON and HAMILTON’ 

By LEO N. McGUIRE 

Attorneys for The Baltimore 
and Ohio Railroad Company. 

13 Order Fixing Bond 

Filed June 23 1939 

• • • 

Let the bond on ai)i)eal in this case to act as a super¬ 
sedeas be in the sum of six thousand dollars. 

T. ALAN GOLDSBOROUGH 
Justice. 
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Memoranda 

JUNE 23—1939. 

Supersedeas bond $6,000.00/100 approved and filed. 


JULY 27—1939. 

Time for filing transcript of record in United States 
Court of Appeals extended from day to day to and in¬ 
cluding September 21, 1939. 


14 Statement of Points Upon Which Appellant 

Relies on Appeal 

Filed September 13, 1939 

• • • 


I 

The Court erred in denying the defendant’s motion to 
direct the jury upon all the evidence in the case to return 
a verdict for the defendant. 

II 

The Court erred in refusing to give to the jury Defen¬ 
dant’s Prayer #2, as follows: 

“Defendant’s Prayer No. 2 

The jury are instructed under all the evidence to return 
a verdict for the defendant in the case of Beatrice R. 
Corbin, Executrix of James R. Corbin, Dec’d v. The Balti¬ 
more and Ohio Railroad Company, Law No. 88989.” 

III 

The Court erred in giving to the jury Plaintiff’s Prayer 
#2, as follows: 

“Plaintiff’s Praver No. 2 

The jury are instructed as a matter of law that if they 
find from the evidence that the flashing lights and warning 
bells were not operating on the night in (luestion at the 
Bates Road Crossing, this fact lessened plaintiff’s other- 
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wise obligation to have discovered in time the approaching 
train and that the failure of said lights and bells itcl 
operate at the time and place in question was in the na| 
ture of an invitation to cross the railroad tracks which fac<| 
the jury are entitled to consider along with the other evi-| 
deuce in the case as to the contributory negligence, if any, 
of the decedent, James R. Corbin.” 

IV 

The Court erred in refusing to give to the jury 
15 Defendant’s Prayer ^8, as follows: 

“Defendant’s Prayer No. 8 

The jury are instructed that if they find from the evi¬ 
dence that the breaking of the battery jar was due to the 
concussion resulting from the collision between the auto¬ 
mobile and the train, then they are instructed that their 
verdict should be for the defendant in both cases.” 

HAMILTON and HAMILTON 

By LEO N. McGUIRE 

Attorneys for Defendant. 


16 Filed Sep 13 1939 

Statement of Evidence in Narrative Form. 

Be it remembered that this cause came on for trial be¬ 
fore Mr. Justice Gordon and a jury on May 3rd, 1939. 
There was present on behalf of the jdaintifif, Beatrice R. 
Corbin, I]xecutrix of the Instate of James R. Corbin, Simon 
Hirshnian, and on behalf of the defendant. The Baltimore 
and Ohio Railroad (’oinpany, George H Hamilton, John J. 
Hamilton, George E. Hamilton, Jr., Henry R. Gower and 
Leo N. McGuire. 

Thereupon the plaintiff, to maintain the issues on her 
part joined, called as a witness John T. Dent, who being 
duly sw’orn testified as follows: 

Direct Examination 

I am a civil engineer and am familiar w’ith the Bates 
Road Crossing of The Baltimore and Ohio Railroad Com- 
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pany in the District of Columbia. On April 28, 1939, I 
made a location study of the crossing and the approaches, 
and prepared two location plats. Nos. 1 and 2, of the cross¬ 
ing. I indicated on the plats the flash lamps at the 

17 crossing on each side of the tracks which were there 
at the time I made my location surveys. These sur¬ 
veys do not indicate the presence of a road sign which was 
in existence along the north side of the road to the east of 
the crossing at the time of the accident. 

Bv direction of the court and with consent of counsel 
on both sides, the witness thereupon marked upon the plats 
the ijoint where said road sign was at the time of the acci¬ 
dent. 

Witness: Plaintiff's Exhibit No. 2 is the plat I prepared 
on the basis of my survey. 

Said i)lat was thereu])on offered in evidence. 

Plaintiff’s Exhibit No. 1 ])rej)ared by this witness was 
also offered in evidence. 

Witness: Bates Koad at the crossing where it intersects 
the railroad varies in width but I would say the average 
width is If) feet (Test. 7). Plaintiff’s Exhibit No. 1 indi¬ 
cates a battery box which is on the east side of the tracks 
south of Bates Road, and the distance between that box 
and the first rail of the northbound track is 18 feet. The 
box is 12 feet south of Bates Road. The flashlight on the 
east side of Bates Road as it goes over the crossing from 
east to west is 22 feet from the east rail of the northbound 
track. The flashlight on the west side of the southbound 
track is 17^/1» feet from said track. The east rail of the 
northbound track is 4 feet 6 inches from the west rail of 
said track. The distance between the west rail of the north¬ 
bound ti*ack and the east rail of the southbound track is 7 
feet 7^4 inches. The distance between the rails of 

18 the southbound track is 4 feet 8M: inches. 

Cross Examination 

Witness: There are two sets of flashlight.s—one of them 
points at an angle so as to .shine down the road; the other 
one is at an angle so as to sliine down the railroad. 

Re-direct Examination 

Witness: The flashlight on the east side of the railroad 
track is on a post, the center lamp being about 30 feet from 
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the ground. There are red lights, one is flat and the other 
is convex. There are two different lenses. They have a 
shield over them, a cup shield made of metal, on top of 
the lamp coming down about half way and j)rojecting out 
from the top of the lamp about 6 inches. 

Thereupon the plaintiff, to further maintain the issues 
on her i)art joined, called as a witness Michael S. Mc¬ 
Carthy, who being duly sworn testilied as follows: 

Direct Examination 

I am a member of the Metropolitan I’olice Force, and 
have been a member of the Traffic Bureau 9 years. I am 
familiar with Bates Road (’rossing on the B. & (). tracks. 
I was called about 12:50 a.m. on that morning of February 
26, 1937, to go to the crossing. I made photogra])hs 
19 of the scene of the accident. I arrived at the cross¬ 
ing about 12:58 a.m. 

Witness thereupon produced certain photographs which 
were marked by direction of counsel Plaintiff’s Exhibits 
3-a to j, inclusive. Witness thereupon identified the pic¬ 
tures 3-a to 3-j inclusive. 

Witness: These pictures were made and taken by me 
shortly after sun-ui) on the morning of February 26th. It 
was about 8 a.m. Pictures 3-g and 3-h were made at 1 a.m. 
on the morning of the 26th at the scene of the accident, and 
the two ])ictures of the locomotive were made about 3 a.m. 
at the roundhouse on New York Avenue X. E., February 
26, 1937. These pictures represent the conditions on the 
day and the hours indicated. 

Thereui)on all of .said ])ictures were offered in evidence. 

Witness: The picture Exhibit 3-a was taken with the 
camera ])ointing to the west. That picture was taken east 
of the railroad tracks and the camera was facing west. In 
taking the picture I was standing east of the tracks, back 
a little ways, east of the warning sign. When Exhibit Xo. 
3-1) was taken the camera was facing on the track. I was 
on the northbound track with the camera facing to the side. 
Exhibit 3-c was taken with the camera facing east from 
the location along about here (indicating). Plaintiff’s Ex¬ 
hibit 3-d shows the electric box which controls the signal 
lights on both sides of the track. The battery box is indi¬ 
cated on Plaintiff’s Exhibit Xo. 2. Plaintiff’s Exhibit 3-e 
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is also a picture of the battery box. Plaintiff’s Exhibit 3-f 
is a picture of the automobile, made about 8 o’clock on the 
morning of the 26th. Plaintiff’s Exhibits 3-g and 3-h are 
pictures made about 1 a.m. on the morning of the 

20 26th. Plaintiff’s Exhibit 3-i and 3-j were taken at 
the roundhouse and indicate the front side of the 

locomotive which was in the accident. From my measure¬ 
ments I found that the wreck of the automobile was 174 
feet from the crossing and 14 feet away from the rail of 
the northbound track. 40 feet further along to the east of 
the track was the motor of the automobile. 

Cross Examination 

Witness: The picture Exhibit 3-a was taken by me from 
the bend of the road (indicating), about 50 feet back of 
the car track. That picture and the plat show the warning 
light and the street lamp, looking towards the crossing. 
I was standing back or east of both the street light and the 
crossing sign, some 50 feet away from the crossing. The 
picture 3-c was taken on Bates Road west of the crossing, 
and in the center of that picture is shown the crossing sign, 
which indicates that the picture was taken some distance 
back of the crossing sign in order to bring it into the pic¬ 
ture. There is one crossing sign here (indicating) and 
there is also one right there (indicating). 

Re-direct Examination 

Witness: There was a crossing sign on the west and one 
on the east of the crossing. Plaintiff’s Exhibit 3-c indi¬ 
cates a mound east of the tracks about 8 feet high. It slopes 
down just a few feet towards the track. 

Thereu])on the ])hotographs offered in evidence were ex¬ 
hibited to the jury and the court. 

Thereupon, to further maintain the issues on her part 
joined, the i)laintiff called as a witness Daniel Joseph 

21 Slattery, who being duly sworn testified as follows: 

Direct Examination 

j 

Witness: I am a member of the Metro])olitan Police 
Force and have been for 4 years—attached to the 12th 
Precinct. On Februarv 26th, 1937, we received a call bv 
radio to go to the railroad crossing. We arrived at the 
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scene of the accident about 12:38. IVe saw the wreck of an 
automobile about 170 feet from the crossing in a southerly 
direction. It was lying off tlie railroad tracks. There are 
double tracks there, and the automobile was clear of the 
eastern track. There was at that time a train on the west 
track southbound and had stopped. It was going towards 
the Union Station. There was a train on the westbound 
track also. 1 saw the two trains. The automobile was 
comj)letely demolished, the speedometer registered 230 
miles. The weather was clear and cold. There was an¬ 
other person injured in the accident. AVhen 1 saw it it 
was in the baggage car of the westbound train, the train 
going in a northerly direction. I saw (’orbin’s body taken 
out of the l)aggage car by someone. It was on a 

22 stretcher. After the injured bodies were removed 
we investigated to see if the street lights were oper¬ 
ating. I glanced up at the lights. 

Witness: The signal lights were not lit. I did not make 
an examination to find out if the lights were lighted at the 
time of the accident. After the officers showed up at the 
scene I glanced iij) at the lights but tliey were not burning 
and the warning bell was not ringing. I ex])ected to see 
the lights flickering and the bell ringing, because there were 
two trains within that block. During the month of Feb¬ 
ruary I had been over the crossing and seen the lights 
burning and the bells ringing. I do not know at 

23 what point the lights begin to flash at the signal 
box. 

Witness: I made no examination of the battery storage 
box. Xo examination of the box was made while I was 
there. I examined the road a))proaching the railroad cross¬ 
ing but only found some tire marks between the two rail¬ 
road tracks. I don’t remember the distance they extended 
down the tracks. The automobile was going west on Bates 
Road (Test. 38). 

Cross Examination 

The tire marks were going towards the south, in the di¬ 
rection in which the train was going. I observed no skid 
marks going from east to west. Those skid marks going 
south were parallel to the railroad tracks and in the same 
direction which the train had been going. The temperature 
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that night was around 20 degrees. My previous experi¬ 
ence about trains there was that when trains were in that 
location the lights were on. Both trains were south of 
Bates Road—one on the track going into IVashington. Ac¬ 
cording to niy experience, when a train is in that location 
and has already gone over the crossing, it will no longer 
cause the lights to operate if there is just one train coin¬ 
ing do'wni. "When the train is going towards "Washington 
on the southbound track it is a fact that so far as that train 
is concerned and the lights are concerned, after the train 
is over the crossing the lights stoj) and the bells also. 

24 Re-direct Examination 

Witness: Going west on Bates Road there was a slight 
hill as you approached the railroad tracks in February 
1937. I don’t know bow high it was. Bates Road in the 
night time is thinly traveled. Ajiproaching the northbound 
track going west on Bates Road you would have to get 
about 5 feet from the nearest track before you could see a 
train on either side. Bates Road has a lot of curves in it. 

Re-cross Examination 

Q. Officer, you said that you could not see a train com¬ 
ing from the north until you were within five feet of the 
nearest rail? 

The Court. That is what he said. 

Witness: When 20 feet from the crossing on Bates Road 
going w’est, I could not see a train coming from the north 
a distance % of a mile. I cannot do that when I am driv¬ 
ing over the crossing. T did tiot measure the distance from 
which I could see a train as! I approached the crossing in 
a westerly direction and am looking for a train from the 
north. My statement that you had to be within five feet 
of the crossing before you could see a train was a guess. 
I do not know how far froimthe nearest rail the two flash¬ 
lights on the east side are. I would say ap])roximately 
about 8 or 10 feet. T have never measured that distance. 

Q. You have stated, however, that you can see more 
than a quarter of a mile down the track looking north when 
you are standing where the flashlight signals were in Feb¬ 
ruary 1937? A. Standing at the signals looking north? 




BALTIMORE & OHIO R. R. CO. VS. BEATRICE R. CORBIN. ll 


Q. Standing about where the signal is at Bates Road 
and looking north up the track? A. Yes, you can see. 

Q. You can see from that point? A. Y’es, sir. 

By the Court: 

Q. How far up the tracks can you see from that point? 
He has answered the question that he could see up the 
track and I want to know how far. A. About half 

25 a mile, your Honor. 

Witness: It is hard for me to sav that when a 
train of 15 or 17 cars is api)roaching the crossing, how far 
up the track you could hear it. You would first hear it 
about Terra Cotta,—I do not think beyond that point. 
Terra Cotta is % mile 1 believe from the crossing. 

Thereupon the plaintiff, to further maintain the issues 
on her part joined, called as a witness Alvin U. Smith, who 
being duly sworn testified as follows: 

Direct Examination 

Witness: In February 1937 I resided at 1840 Shepherd 
Street, N. E., and was employed in the Internal Revenue 
Bureau as auditor. I knew James R. C'orbin and Charles 
C. Shipton during that time. On the evening of February 
25, 1937, I saw them at my home. Shiifion and Corbin 
reached my house about 8:45 p.m., and left approximately 
at 12:15 a.m. I saw them at the front of the house, but I 
did not see them leave the house. Xo alcoholic drinks were 
served during the ev’ening. They did not show any signs 
of having been drinking before coming to my house. Mr. 
Corbin’s j)hysical condition was very good. I have driven 
an automobile from mv house to and over said crossing. It 
would take about (i minutes to drive from the house to the 
crossing, driving at 20 miles an hour. 

Cross Examination 

Witness: I met Mr. (’orbin in 1926. He was at my house 
quite often, about twice a month. He has stopped by on 
his way to play golf. 1 had seen him j)erhai)s a dozen 
times passing my house. He told me he was familiar with 
the Bates Road Crossing, he used it a number of 

26 times. 
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Thereupon, to further maintain the issues on her part 
joined, the plaintiff called as a witness Oscar J. See, who 
being duly sworn testified as follows: 

Direct Examination 

"Witness: I have been an officer of the Metropolitan Po¬ 
lice Force for GVn years. I have had occasion to patrol 
Bates Road Crossing. DuriUg the day and u]) until about 
11 o’clock at night travel is (piite heavy on Bates Road. 
After midnight the travel is much lighter. On the early 
morning of February 26, 1937,1 had occasion to go to Bates 
Road Crossing, arriving with Officer Slattery. When we 
arrived at the crossing a north bound train and a south¬ 
bound train were on the tracks between Bates Road and 
University Station. The southbound train coming into 
Washington was about three or four hundred feet from the 
crossing. The locomotive of the northbound train was 
about ev’en with the last car of the southbound train. 1 
telephoned for a wagon and told the station clerk to 
27 notify the coroner and then I noticed that the lights 
were not working and the bell was not ringing. 

Witness: The wrecked automobile was off the right of 
way to the east of the tracks^ The motor was about 50 feet 
away from the automobile to the southeast. I made an 
examination at the batterv box after the wagon had carried 
away the injured man, and I looked along the track with 
my flashlight and over the box also, to see whether there 
were any scratches on the .box which was struck by the 
automobile. I saw none on the box, but I did see on the 
macadam which lies between the tracks. The scratches ex¬ 
tended to the south. The l)6x was not opened in my ])res- 
ence. In 1937 in approaching Bates Road from the east 
there was a high bank on the right-hand side of the road. 
I would imagine it was about 10 feet high. The bank be¬ 
gan back at a private road which leads up to Sommerville, 
and it runs along the north side of Bates Road going west 
about 40 feet. It extended right to the right of way. As 
you ap])roached the intersection of Bates Road and the 
railroad tracks you had to go practically to the right of 
way or approximately 5 or 6 feet from the eastern rail 
before you could see north of the tracks or the trains that 
were going south into Washington. The land south of 
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Bates Road is all flat and was so in February, 192i7. 
28 Coming; down Bates Road Koing west it is vefy 
crooked and winding. There were signal lights <|)n 
both sides of the track on Bates Road. The flashlight sig¬ 
nals on the east of the northbound tracks w’ere just a fe|w 
feet from the tracks. In February 1937, one traveling we^st 
on Bates Road and apjiroaching the intersection of tljie 
railroad tracks, the roadway apjjroaching the tracks jis 
pretty nearly level. As you reach the right of way thej'C 
is an upgrade across the tracks. The railroad tracks jit 
the crossing are on grade. The tracks are said to be on|a 
down grade all the way from (’umberland. i 


Cross E.xamination 


e 


o 


Witness: I saw the scraping in the right of way between 
the tracks. That was on the crossing. It was between tljie 
tracks. I took no measurements on the bank on the nor^h 
side of Bates Road and east of the crossing. I only mac 
an estimate of it. 1 testified that you had to be within 
or 6 feet of the ni*arest rail in order to see up the track io 
the north. 1 did not measure that distance either. I also 
said that the pole with the signal lights on it was 5 or 6 feet 
from the rail. You cannot see uj) the track until you g(?t 
practically on the right of way because of the bank. The 
right of way extends on both sides of the track. I said 
that it was 5 or 6 feet from the nearest rail where the light 
pole is located. It may be (J or 8 feet but it is either 5 or 6 
or 8 feet. The roadway approaching the crossing ::s 
crooked. There is a curve there. It curves all the way 
on a bend. 

29 Q. Do you recall a warning District sign about 
100 feet or 120 feet east of the northbound track? 

A. Yes, sir. There is one there. 

Q. If you are standing where that warning sign i.s, can¬ 
not you see straight down into and including that gradje 
crossing? A. Yes, sir. 

Q. And standing where that sign is, you can alsjo 

30 see the flashlights that are on the east side of tfle 
crossing A. I believe so. 

Witness: There are flashlights on the east side of th| 
crossing. If you are standing where the road warning sign 
is, one hundred odd feet away, from the east side of th| 
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crossing, you can see the flashlights if they are working, 
and you can also see the cross-arm sign to which those 
lights are attached if you are standing back at this Dis¬ 
trict warning sign. You cannot see up the track to the 
north until you pass that bank, but you can see south for 
a long ways. 

Tte-direct Examination 

Witness: The District sign is not lighted. It is just an 
old type painted sign. It is not a reflector sign but is 
made of metal. 

Thereupon the plaintiff, to further maintain the issues 
on her i)art joined, called as a witness Lyman H. Davis, 
who being duly sworn testified as follows: 

Direct Examination 

Witness: I was driving ii cab on the late evening of 
Februarv 25, 1937 and the earlv morning of Februarv 26th. 
I am familiar with the Bates Road (’rossing. On the north 
side of Bates Road east of the crossing there was a 
31 hill before you came to the track. I could not say 
if it ascended towards the tracks. I don’t know how 
far from the crossing it began. I imagine the hill was 10, 
12 or 15 feet high. Trav’eling towards the track from the 
east and looking north you would have to be ])ractically at 
the tracks leading out of Washington in order to see an 
incoming train because of the hill there. I drove over that 
crossing on that day in February 1937, between 7:30 and 
8 o’clock in the evening. I had a man passenger, who had 
asked me to take him from 12th and Monroe Streets, N. E., 
to Georgia Avenue and the District line. When I got to 
the railroad tracks I had to stop to let a freight train go 
by. It was headed towards Washington. I stayed there a 
cou})le of minutes while the train was going by. I went 
to a friend’s house at 4037 32nd Street. I left my cab there 
and went home and changed )ny clothes and came back and 
then we went to some other friends and went over to the 
Silver Spring bowling alley. We remained there until 
around 12 o’clock or a little after. I know a man named 
Pyle and a girl named Theresa Beckett. We went up to 
the bowling alley with the intention of meeting them there. 
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They left the bowlinji: alley with us and we took a friend 
home, and then went back to my ««;irl friend’s house. Mr. 
Pyle was in the car with us. We were on Bates Koad ji:oin" 
towards the Northeast. We heard a noise and we thouicl t 
it was a crash but I would not say foi- sure. We were two 
or three blocks away from the cro.ssing on Bates Koad 
when we heard the crash, travelinji; towards the North¬ 
east. That was between 12:15 and 12:50 a.m. I cannct 
say that I heard a locomotive whistle before the 

32 crash. After I heard the crash we kept on talkiir^ 
and goiiiif on towards the intersection. I was in the 

back seat of the car. At the intersection there was a scout 
car and two policemen runninu: uj) the track. We crossed 
the track and there was a train there and they had taken a 
stretcher off of the train, and put Mr. (’orbin on the 
stretcher, and Mr. Pyle and I lu'bped to carry him over and 
put him on the cement block on the south side of the tracks. 
When we g:ot to the intersection, there was a train dowji 
near Universitv Station iroinir into Washiiiijton. 1 could 
not .say that it was a train. It looked like the caboose liirlit-sj, 
the rear li.irhts on a caboose down the tracks. When w^ 
were returninir from Silver Sj)i-in.i; after midniirht, we wer<jj 
aj)])ro-\imately two or three blocks fro’ii the irrade crossinjj: 
at Bates Koad when I heard a crash. 1 would not say tha|; 
we heard a locomotive whistle at that time because we wer(|; 
all talkinu"—four of us in the car, and we were talkl 

33 in‘>: at the time. We were cominc: down Bates Koad 
and at that point it runs at an anirle. (’ould not sa>r 

what time it was when we i^ot to tlie crossinu;, but it was 
3 or 4 minutes after we heard the crash. The train iroins 
into Washinuton was down at University Station 
^4 South of the Bates Koad (’rossini*: there is a small 
hill as you come off the track. j 

Thereupon the plaintiff, to further maintain the issues} 
on hei- j)art joined, called as a witness Dr. A. Magnider} 
McDonald, who beinir duly swnm t(‘stified as follows: 

Witness: I am the coroner of the District of Uolumbiai 
I was coroner on the mornine: of February 2G, 19.37. Be 
came accpiainted with Bates Koad Urossine; that mornins? 

I arrived at the crossing: about 1 o’clock in the mornin«:.j 
I found a group of individuals around a box, which is lo- 
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cated south of Bates Road and on the east of the west¬ 
bound car tracks. Serfrt. Liverinan, of the Homicide Squad, 
was attempting!: to obtain ])ossession of an article in the 
box. It was a concrete box, witli a wood top, slant- 

35 in*!: at an anjjle of 45 degrees down the slope to¬ 
wards the car track. 

"Witness identified j)laintifF’s F^xhibit 3-d, 3-e and 3-b, as 
having been seen by him, and they refer to the box testified 
to by the witness. 

Witness: At that time the toj) of the box was open. The 
box contained wet batteries. I noticed one particular jar, 
and told Sergt. Liverman to take j)ossession of it. The 
contents were out of that jai% It was out of position when 
I saw it. I was not there when the box was o])ened. 

Witness: Plaintiff’s Exhibit Xo. 4 is the same style and 
type of jar that I saw there and in the same condition that 
I saw it that morning. The: bottom of the jar was broken 
when I saw it. My recollection is that the bottom ])ieces 
were still in the box on the Imttom of it. The jar had been 
lifted U]). The bottom j)ieces which have been shown to 
me were still resting in the concrete box, as I recall. There 
were other jars of similar design in the box. They were 
in three rows. I did not i)ick any of them up. I looked at 
them and my imj^ression was that this was the only defec¬ 
tive jar. The vacant sj)ace was in the front row, 

36 ai)j)roximately the middle of it. The broken jar was 
out of place. It was in the hands of the railroad 

inspector or Sergt. Liverman. I made no examination of 
the electrode. Where the broken portion of the box was 
at the time I saw it the surrounding surface seemed to be 
moist. I could not answer as to how much moisture. The 
moisture was at the bottom of this concrete box. My rec.- 
ollection is that it spread out. The box was of concrete 
except the to]). I cannot state whether the amount of the 
moisture I saw was equivalent to a gallon. My recollec¬ 
tion is that the floor of this box was dam]) in the vicinity 
I have described. I cannot state how much fluid was there. 
(Test. 116). I do not know when the break in the glass jar 
occurred. 
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37 Cross Exainiiiatioii 

"Witness: The batteries seemed to be fairly eciually dis¬ 
tributed over the floor of the battery l)ox. Tliat nijrht 1 
think without doubt was the coldest ni.uht durinjr that yeajr, 
and the means of seeine; these thin.ijs were with a sma^l 
hand flashlight. The irround was frozen. The Box Wiis 
about 3V-* or 4 feet Ion*;: and about IS or 20 inches hi|Lf|i. 
There may have been some space in between the jars and 
to the back of the box. The Hoor had the appearance to 
me of beiiii? damj). I do know that it was moist in a sea 
tered area around towards the camtei- of that box. My rec¬ 
ollection is that the battery in ([uestion was in the first 
row nearest the railroad tracks—that is, the front of the 
box. I did not measure how close those jars were toi*ethe:’. 
I just took a look at them. 

Thereupon the plaintiff, to further maintain the issues 
»)n her part joined, called ;is a witness Francis Pyle, who 
bein«r duly sworn testified as follows: 

Witness: I am familiar with the Bates Hoad (’rossinj.;, 
and was familiar with it on February 26, 11)37. 1 lio over 
it about a couj)le of times a day. I went over that crossini^ 
about 9 o’clock on the ni,i>:ht of the accident, .Mr. Davis and 
his j>:irl, my jrirl friend and another friend and myself. 

We went to the Silver Sprine: bowline: alley and rc- 

38 mained there from 11 :3l) to (piarter of 12 that niijhi. 

As we api)roached Bates Koad Crossini*; on th(3 

B. & O. tracks, on our return from the bowline: alley, I 
could not .say that I heard any noise. I did not hear ani' 
crash. We came to the crossine: around 12:30. When we 
got to the crossine: there was a train facing towards Wash¬ 
ington at Universitv Station, which is about 3 blocks from 
the crossing. There was a ])olicenian I'unning down tin? 
track with a flashlight. We saw a dark object lying on tin; 
northbound side of the track. While we were there a train 
came through from Washington and put off a stretcher. 
When the train sto))ped the engine part had ))assed the acci¬ 
dent and was about half wav between the crossing and the 
accident. The other train was facing towards Washington 
at University Station. At the time we saw the train which 
came midway between the object we saw and Bates Koadi 
the lights at the crossing were not flashing and the bells 
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were not ringing. The second train that came along 

39 from Washington northbound reached the crossing 
in about 15 or 20 minutes after the first northbound 

train had left (Test. 131). When the second train passed 
the crossing the warning bell did not ring, nor did the flash¬ 
light signals work. I was driving my car on the evening 
of February 25th, when we went to the Silver Spring bowl¬ 
ing alley. 1 drove the cai- and my girl friend was on the 
front seat with me. Her liame was Miss Becket. The 
ground aj)i)roaching the railroad tracks on the right of 
Bates Road is hilly. Bates Road was very crooked. The 
hilly condition came right down to the tracks. You have 
to pull your car practically uj) to the northbound track be¬ 
fore you could see iij) the track to the north. The 

40 hill was only a few feet away from the track. It 
was not more than 3 feet away. Looking to the 

south towards University from Bates Road the ground is 
flat. 

Cross Examination 

Witness: There is a cross-arm warning signal east of 
the northbound track at the crossing, that is, on the Sis¬ 
ters College side. I have never stopped at the sign and 
looked to the north towards Silver Sj)ring. The signal 
pole on the east side is not over 3 or 4 feet from the east 
rail of the northbound track. If you stood where the signal 
j)ole is you could see down the track. If you are standing 
at the cross-arm signal you can see down as much as half 
a mile from that point. 

Witness was then a.^ked to identify the diagram. Plain¬ 
tiff’s Exhibits 1 and 2, placed on the blackboard. He iden¬ 
tified the light pole indicated on the diagram, and said it 
was the only light pole on that side. 

Witness was thereui>on called to the blackboard and 
asked to initial the dotted line which he had been testifying 
about. 

Witness: When I ap])roached the scene of the accident 
after the collision I was goiiig east, that was from Silver 
Spring towards the Sisters House. 

Thereupon the jdaintiff, to further maintain the 
issues on her part joined, called as a witness Wil- 


41 
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liam Henry Bailey, who being duly sworn testified as fo 
lows: 

Witness: I am an officer of the Metropolitan Policje 
Force. On the earlv morning of Februarv 26th, about ll 
o’clock a.m., I had occasion to go to Bates Road ('rossing. 
At that time a train on the northbound track was leaving, 
and I met the southbound train at University Station. Tlije 
train which I saw at University Station was a long omf. 
I do not recall the number of coaches. The engine of thje 
train was just about leaving University Station. The traiji 
was in motion at that time. The northbound train was alsj) 
just leaving and was apju’oaching the crossing at Batejs 
Road. The train went over the crossing. The signal bel|l 
was not ringing at that time, nor were the lights 

42 flashing. When we went to the battery box, aroumjl 
1 :30 o’clock, a raili’oad man oj)ened the box. He 

had a key and unlocked the toj). He examined the jars and 
found one of the jars broken. It was a good size box ancjl 
I think it would hold 2.3 or 24 jars. I know the jars wen? 
hooked uj) together, but 1 could not say how. The broken 
jar was third in the front row. The bottom of the jar was 
broken out. It was the third bottle in the front row, and 
it was broken. I do not know tlie name of the signal man 
who opened the box. The jar was turned over to Sergt 
Liverman. The bottom of the jar remained in the box 
Plaintiff’s Exhibit Xo. 4 is a ])ic*tu:-e of this jar and a unitl 
called an electrode and the glass which ap])eared to be ii| 
the bottom of the box. I saw those ])arts of the broken| 
bottle at the box. Very little fluid was at the bottom of th(j 
box. The box was damj) around the bottom of the jar butj 
not to any extent. I did not look at the other jars. Therej 
was li(piid in the other jars. 1 did not notice any of the] 
other jars not having liquid in them. The railroad manj 
hooked uj) the remaining batteries together. I made an-j 
other trip out there that morning around 6:.30 or 7 o’clock,| 
to see if the lights were working, and they were working, 
and as trains pass<‘d over the crossing it caused the lamps 
to flash and the bells to ring. There are two sets of signs 
on the north side of Bates Road ap])roaching the crossing 
going west on a cross-arm signal, ('oming east on Bates 
Road there are two sets of cross-arms and four sets 

43 of lights, that is, two lights for Brookland Avenue 
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and two for Hates Hoad. They intersect there 

at the B. & O. crossing. At the time of the accident Bates 
Road coining down to the railroad tracks going we.st is a 
very steep grade. This hank extended down towards the 
railroad track 500 feet. Tlie land south of Bates Road 
Crossinu: towards Universitv Station is level. Going west 
on Bates Road towards Soldiers Home voii would have to 
be within 5 feet of the first rail when you wanted to look 
towards Silver Spring. Bates Road crosses the railroad 
tracks and makes a right-hand turn. When you ajiproached 
from the Catholic Sisters School it is a winding road I 
would say back 150 feet as you approached the railroad 
crossing. 

Counsel for jilaintifT then offered in evidence plaintiff’s 
Exhibit Xo. 4, consisting of the glass jar and the broken 
pieces and the electrode. 

Cross Examination 

Witness: There is a sign on the plat indicating a street 
light. It is a straight road lamp and throws light on the 
road and also towards the tracks. The circle on the east 
side indicates warning lights: and the cross-arm signal. I 
think that light is about 20 feet from the closest rail. 
44 I have not mea.‘'Ured it but just gue.s.s at it. It is 
about 20 feet. The cross-arm has the words “Rail¬ 
road ('rossing” on it and the lights. The lights are 
under the cross-arm. There are four lights on the west 
side. There are two sets of cross-arms, each with “Rail¬ 
road (’rossing’’ and two .sets of lights on them. On the 
west side of Bates Road one set of light flashes for Bates 
road and one set for Brookland Avenue, and back of that 
sign is a District caution sign, and we have the same thing 
on the other side, but the ])lat does not show it. It used 
to be there and I believe it is there now. That sign does 
not reflect any light at all. 1 would say that before that 
bank was cut down you could not see a train coming up 
the track, even with the warning sign. I have stojjped 
back here (indicating) and have .seen the lights burning 
and the bells ringing. I was back o])])osite the city lamps. 
I would sto]) because I saw the lights flashing and heard 
the bells ringing. Could not say how often this occurred 
in February 1937. After you get over the crossing I told 
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you that the road ran about 150 feet straijjht and then it 
made a turn. That was at the bend of the road which was, 
I would sav, 150 or niavbe 200 feet awav. 1 e:ot out to th»‘ 
crossing on the night of the accident at 1 o’clock. The 
other officers got there before me. I was standing righjt 
there when the maintainer gave the broken jar to 

45 Officer Liverman. He took it to the station-house, 
Xo. 12. He also took the bottom of the jar. Th(‘ 

railroad man handed it to him. 1 saw very little fluid in 
the box. It was just moist around the bottom. The fluid 
was underneath the jar. I did not look around among the 
other jars. 1 do not know that there was anv fluid float 
ing around among them. The weather was very, very cold 
It was below 20 I think. The ground was frozen 

46 It was very clear that night and the moon was 
shining. 

Thereupon the plaintiff, to further maintain the issues 
on her jiart joined called as a witness William J. Liverman, 
who being duly sworn testified as follows: 

I am a member of the Metropolitan Police, attached to 
the Homicide S<|uad. I am familiar with the intersection 
of Bates Road and the Baltimore & Ohio Railroad in 
Northeast 'Washington. Had occasion to go there on the 
early morning of February 26, 1937. At that time there 
was no train near the crossing. 1 had occasion to examine 
the concrete battery box. It was lock<*d when I first saw it. 
It was opened later liy two men from the Railroad ('om- 
})any. I noticed these batteries that control the lights and 
bells, and there wen* 23 of th(*m. I noticed that the third 
front jar from the left to the right was broken. I do not 
recall seeing any fluid in tin* bottom of the jar. The jar 
was afterwards removed, and when it was lifted out the 
bottom remained in the box. I saw no fluid in the bottom 
of the jar which remained in the box. I first saw the unit 
call(*d the (*lectrode in Plaintiff’s I^xhibit Xo. 4 in the box 
when it was o])ened and it was in the jar. The jar was 
sitting as you now show it to me and the electrode was 
down in the jar, just like that (indicating), resting in that 
position. I saw the wire which is there now and it was 
disconnected. I was told that it had been discon- 

47 nected a short time before my arrival. The other 
batteries were connected together in a series. I 
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took possession of Plaintiff’s Exhibit No. 4 at the scene 
of the accident and carried it to the 12th Precinct. There 
were 23 jars in the box and 22 jars left, which I noticed 
were connected toijether, and some dirt had accumulated 
on the bottom of the concrete box in the vicinity of the jars 
and in the bottom of the box was a kind of mucky sub¬ 
stance. T do not recall seeing any fluid there but it was a 
kind of mud, more or le.ss. After I removed the jar from 
the box I removed the toj) jnirt referred to as the electrode 
and examined it there and also when I arrived at the 12th 
Precinct at 2:30 in the morning. I saw this white powder, 
or whatever you call it, accumulated on the electrode. I 

would not sav that it was moist or entirelv drv. I did not 

• • • 

find any marks on the outside of the box. The railroad 
itself is much higher than the vicinity. After you leave 
the railroad ])roperty there is more of a level field. The 
ground north of Bates Road traveling west is up hill along 

there, all the wav down to Blair Road. Bates Road is a 

■ • 

rolling road. There is a hill there on Bates Road on the 
north side of the railroad track. It started ap- 
48 i)roximately 75 feet east of the railroad track and 
extended up right near the track on the north side 
of the road. 

Q. Do you recall how close to the tracks the intersection 
of that hill then went? A. It went, T would say, within 40 
or 50 feet of the track, the hill itself. 

"Witness: Bates Road is li winding road after you leave 
Upshur Street and when you get to the crossing it is still 
winding. 

Q. How much of a hill do you have to ascend over the 
railroad tracks? A. T should say it is approximately 2 or 
2M> feet higher than the road. 

"W'itne.ss: T went to the "Washington Terminal round¬ 
house to examine the engine involved in the accident. I 
went there between 2:30 and 3 o’clock a. m., and photo¬ 
graphs were made of the engine. Plaintiff’s Exhibits 3-i 
and 3-j are ])ictures taken of the engine. I examined the 
locomotive and found a part of the windshield of the car 
on what T would call the bumper of the engine. It was 
the big round extension which extends out from the other 
part of the engine itself. It is back of the cow catcher and 
is up about 5M» feet from the ground or the track. I also 
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found inark.s approximately 15 to 18 inches from the left 
hand corner of this bumjier, towards the center of th(j 
bumper. I examined the cylinder of the locomotive on the 
left side of the enjjine. There were scratches alon<>: that 
side of the cylinder, 15 to 20 inches lonj>:, and anothe:' 
one was 10 to 14 inches lonjj:. When a train is facinjf 
south the left side is the side to your left facing the samcj 
way the train is going. Plaintiff’s Kxhibit .3-i shows th(‘ 
marks on the cylinder of the locomotive which was in thii:^ 
collision—the marks along the side of the cylinder 


49 


Cross Examination 


Witness; The bottom of the broken battery while in 
the battery box was in the same condition as it is now. 
did not put my hand in the bottom of the box to see i 
there was any fluid there. The bottom of the box was 
mucky. There was dirt in the box and moisture mixeq 
with it. 1 did not take all of the batteries out of the box. 
No one else took them out. The 23 batteries did not cover 
the entire bottom of the box. There were spaces between 
the jars and also space between the jars and the sides of 
the box. I inspected the s])aees under the jar which had 
been removed. For a distance of about 150 feet from the 
railroad track to the east, Bates Road is ap])roximately 
straight. There is a coupling joint sticking out in front 
of the locomotive which is used to connect the cars. I 
found no marks on it. I did not see any marks on the 
front of the cow catcher. The marks I saw started at the 
coner of the bumper which is back of both the cow catcher 
and the coujiling joint, and they extend towards the back 
of the locomotive, about 15 or 18 inches from the corner 
extending about the center of the locomotive itself. These 
marks started to extend along the side, and along the side 
is shown in Plaintiff’s Exhibit 3-j. The weather! 
50 that night was fair and cold and windy. The ground 
was frozen. 

Thereupon the jilaintiff, to further maintain the issues j 
on her ])art joined, called as a witness Theresa Catherine j 
Beckett, who being duly sworn testified as follows: 

Direct Examination 

Witness: in February, 19.37, 1 knew Francis Pyle. On 
the evening of February 25th we drove out to Silver 
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Spring, Md. from niy ihoine. We went down through 
Michigan Avenue and around the Sisters College, and out 
across the Bates Road Crossing. I had been over that cross¬ 
ing before, but I cannot think when it was. There was no 
one in the car with us on the way to Silver Spring that 
night. I think it was around 9 o’clock at night. We went 
to the bowling alley out Silver Si)ring and we left there 
between 1:30 and quarter of 12 o’clock fhat night, and came 
back to my home the same way we had gone out. Francis 
Pyle was driving the car when we returned. I was seated 
in the front seat with him. Mr. Davis and Mrs. Rouse 
were in the back seat. I do not recall on our way returning 
from the bowling alley of hearing any noise. We got to 
Bates Road Crossing after the accident had occurred. I 
would say about 5 minutes after the accident had occurred. 
I did not hear any noise as we were a])i)roaching the cross¬ 
ing. When we got to the crossing I saw one train. It was 
down by University Park. It was standing still. The last 
car of the train was past the crossing. I do not remember 
how far past. Don’t remember the length of the 

51 train. We had just parked our car when we saw an¬ 
other train coming northbound from the Union Sta¬ 
tion. That train remained there long enough to remove a 
stretcher from it, and then it went on through. The bells 
did not ring as it crossed the road crossing. The second 
train came up going west but I cannot say how soon it was 
after the first train had gone. 

Cross E-\amination 

Witness: We arrived at the scene of the collision about 
5 minutes after the accident occurred but I don’t know what 
time it did occur. The ])olice were already there when we 
arrived. The train on the westbound track coming from 
Washington stojiped long enough to remove a 

52 stretcher. It was verv cold that night. 

Thereupon the plaintiff, to further maintain the 
issues on her part joined, called as a witness Charles W. 
House, who beinir duly sworn testified as follows: 

Witness: On February 25,1937, and the early morning of 
February 26th, I was conductor in charge of the train, B. & 
0. train No. 26. The train was proceeding from Cumber¬ 
land east to Washington. It consisted of express cars. 


1 
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There were 17 cars in the train, excluding the engine. I left 
Cumberland about 8:30 p.m. I suppose QX tower is about 
% mile south of Bates Koad (’rossing. My train was due 
at QX tower at 11 lOo. It passed Terra Cotta before reachl- 
ing Bates Road. Terra (’otta 1 suppose is % mile north ojf 
Bates Road. "We were late in passing Terra Cotta but t 
cannot give you the time. 1 judge we were running at thalt 
point 55 miles an hour. Train 26 was involved in a collisioiji 
at Bates Road at about 12:17 a.m. Before coming to a stoj]) 
mv train ran down to a ]ioint north of Universitv StationL 
I know the engine was stopping north of University Station, 
probably 4 or 5 car lengths. 

53 Cross Examination 

Witness: We stoi)})ed for forty odd minutes (Test. 193) 
The police then told me that 1 could go ahead and take my 
train away (Test. 195). After that 1 took my train and 
went on into Washington. 

55 Thereupon the jdaintilT, to further maintain the 
issues on her part joined, called as a witness William 

H. Ryan, who b(‘ing duly sworn testified as follows: 

Witness: In 1937 I had occasion to use that crossing fre¬ 
quently going both east and west. 1 traveled in an automo¬ 
bile. The topography of the land immediately north of 
Bates Road and going west towards the crossing was 
wooded and slightly rolling. There is a high bank as you 
approach the railroad tracks, which recently’ has been cut 
down. The bank tapers. I would say it comes down prob¬ 
ably’ about 25 feet away from the tracks. In traveling over 
the road towards the crossing I have looked north as I went 
to cross the railroad tracks. In approaching the railroad 
tracks i)roceeding in a westerly direction I would have a 
view of trains coming south into Washington about an auto¬ 
mobile length from the tracks. 

C ross Exam ina f ion : 

56 Witness: I had occasion to notice the cross-arm 
lights along the side of the road at the crossing. 

Coming down Bates Road from the east it makes a curve 
here (indicating on plat). I cannot remember that there 
was a sign on the road as indicated on the i)lat but there 
probably’ was. My recollection is there was a city lamp on 
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the north side of the road there (indicating). There ma> 
be one here (indicating). I don’t recall. I remember the 
crossing signs and probably remembered them every time 
I went over the crossing. I frequently had occasion to stop 
at the crossing because of approaching trains from the 
north. I could see the trains. It was my habit to stop 
about 15 feet away from tlie intersection. I don’t 
know how far the cross-arm is from the westbound track. 
I think where I usually stopped was about parallel with the 
sign. Frankly, it might vary. When I have stopped there 
I have seen trains coming into Washington and would see 
them go by. 

Q. Were you able to tell how far north of the cross¬ 
ing you could see trains coming at night ? A. Parallel 
with that, T would say it would make about a 45 degree 
angle with the place one could see within 40 or 50 feet. 

Q. You mean you could see that close to the tracks? A. 
Yes, sir. 

57 Thereupon the plaintiff offered in evidence a stip¬ 
ulation signed by counsel for both parties, and it 
was read to the jury as follows: 

Stipulation. 

It is Hereby Stipulated by and between counsel for the 
plaintiffs and counsel for the defendant that the point at 
which contact by the railroad train will cause the lights to 
flash and the bells to ring at Bates Road Crossing of the 
Baltimore and Ohio Railroad tracks on February 25th and 
February 26th, 1937, began on the southbound track a dis¬ 
tance of 4747 feet north of the crossing and extended from 
that point to the crossing; for the northbound track the 
point at which contact by the railroad train will cause the 
lights to flash and bells to ring at Bates Road Crossing 
began at a i)oint 3448 feet south of the crossing and ex¬ 
tended to the crossing. 

It Is Further Stipulated that the set of red flashing lights 
posted on the east side of the tracks at the crossing and the 
two sets of red flashing lights and bell i)osted on the west 
side of the tracks near the crossing are all operated on one 
single circuit from a series of primary storage batteries 
housed in a concrete box located on the east side of the 
northbound tracks and that a disruption of any one of the 
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said storage batteries would cause the entire circuit of 
signal bells and red flashing lights to cease their operatio ii. 

It Is Further Stipulated and Agreed that on the 26th da y 
of February, 1937, James T. C’orbin, deceased, "was fort;’- 
six years of age and was em])loyed as an Auditor in the 
Bureau of Internal Kevenue at a salary of $3,800.00 per 
year. 

IT IS FURTHER STIPULATED that the decedent 
James T. Corbin was driving his own Ford Sedan with the 
decedent Charles C. Shipton riding in the front seat at the 
time of the accident. 

JAMES R. KIRKLAND 
ROBERT D. WISE 
Attorneys for Plaintiff, 


FLOREXC’E MAE SHIPTO}^, 
Executrix. 

SIMON HIRSCJIMAN 
Attorney for Plaintiff Beatrice 
R. Corbin, Executrix. 

HAMILTON & HAMILTON 
Attorneys for Defendant.^’ 

Thereupon counsel for the defendant moved for 
58 directed verdict on the ground that there was a com¬ 
plete failure of the evidence that had been so far 
offered to show negligence on the part of the defendant. 
The Court: I am going to overrule your motion. 


Defendant's Case. 


Mr. McGuire: I offer in evidence defendant's h^xhibit 
No. 1, being a ])lat of the railroad tracks above and belowj 
and at the Bates Road ('rossing. This })lat shows the 
whistle post on the north side of Bates Road Crossing isl 
located 1406 feet north of the crossing, also that the over-1 
head bridge near Terra ('otta is 3230 feet north of Batesl 
Road ('rossing. The scale of this map is one inch to lOOl 
feet. The stipulation offered in evidence by ])laintiff re-j 
fers to the i)oint on the track at which the train in ])assingj 
over would automatically start the circuit controlling the| 
lights at Bates Road Crossing. That point is to the northj 
of the crossing and is indicated on the plat at a distance ofi 
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4747 feet from the crossing:. Below University Station 
there is an insulated joint oil the tracks going west from 
Washington, and is some 3200 odd feet away from Bates 
Road Crossing. When a train passes over that insulated 
joint going west it automatically starts the lights and bells 
at the crossing. 

Thereupon the defendant to maintain the issues on its 
part joined called as a witness Jajnes A. Shewbridge, who 
being duly sworn testified as follows: 

Witness: I am a B. & 0. engineer and was such in 
February 1937. On the night of February 25, 1937, I w’as 
operating a B. & O. train from (’umberland to Washington. 

I remember hitting an automobile at Bates Road 
59 Crossing. The engine was headed South towards 

AVashington. The tracks from Terra Cotta to Bates 
Road Crossing are straight. Passing from the overhead 
bridge near T(‘rra Cotta you can see the signal lights at the 
Bates Road Crossing and you can also see the distance 
signal for QX tower. The crossing signals tell you whether 
the train is on the circuit. At Terra Cotta one side of the 
Bates Road fiashlight faces me. I cannot see the other 
light at all, but I can see those two that face me. You can 
see the lights at the crossing when you are east of Terra 
Cotta at the overhead bridge. The lights marked on the 
plat are the lights at Bates Road which is pointed directly 
towards my engine. On a])proaehing Bates Road on the 
night of February 25th I blew the whistle for the crossing. 
The whistle i)Ost up above the crossing is about 1500 or 
1600 feet from it. Just as I passed by the i)ost I caught 
hold of the whistle and started to blow for the Bates Road 
Crossing. The bell was then ringing. The bell rings by 
air. There is a little valve above the boiler head, and when 
I start to blow the whistle I always turn the bell on for the 
crossing. The bell was ringing until after I had stopped 
the train this side of University. I got off to see if there 
was anything the matter with the engine, and when I got 
back on the engine I shut off the bell. I started to blow 
the whistle—the rule says to blow a long and two shorts but 
the last blast must bo after you pass over the Road Cross¬ 
ing. The whistle was blowing from the time I started until 
I got on the crossing. On the night in (luestion I saw 
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60 the lights flashing until I got by them. 1 was rui[i- 
ning between 65 and 70 miles an hour. The rules (j)f 

the Company allow us to go at the rate of 70 miles an hour. 
On the occasion of this accident a piece of iron canje 
through the front window of the engine and struck the 
fireman on the side of his face and cut his head right bad. 
I was on the right side of the cab and the fireman was on 
the left. 1 saw the lights flashing as I came down to thtit 
crossing. When 1 stoj)ped n»y train I looked at my watch 
and it was 12:10 a. m. 1 guess we were stopped at University 
35 or 40 minutes or maybe longer. We then went on into 
Washington. One cylinder cock on the left side of the 
cvlinder had been knocked off. The cvlinder cock whicp 
was broken oti was right in the front of the cylinder 

61 about 3 or 4 inches from the end of the cylinder over 
the cylinder head. The cylinder is on the left side of 

the engine near the front. 

The witness then points out on Plaintiff’s P^xhibit 3-j 
the cylinder and the i)oint where the cylinder cock was in¬ 
dicated. 

Witness: That is right in back of this front wheel. 
Plaintiff’s Exhibit 3-i indicates this cylinder. I did not see 
the automobile approaching the crossing as we approached 
it. The head lights on my engine were burning that night,. 
They would shine 1,000 or 1,500 feet I guess. The head 
lights are standard e(iuipment. I hav’e been an engineer 
about 38 years. The whistle on my train was standard 
e(iui])ment, and so was the bell. We tested the brakes when 
we left C’umberland and tested them again at Brunswick. 
We did not have occasion to stoj) after leaving Brunswick. 
The brakes functioned pro])erly on those occasions. 

Cross Examination 

Witness: There is a little curve in the road before w<‘ 
get to Terra Cotta but you get a straight view of the road 
coming south into Washington as you get past -Terra 
Cotta. I guess Terra (’otta is about % miles from Bates 
Road Crossing. The overhead bridge is less than Vi mih; 
from Terra Cotta. I testified that just as 1 passed thct 
overhead bridge 1 could see the light burning on Bates 
Road (’rossing on the east side of the crossing. The flashj 
light on the east side of the Road Crossing is for the benej 
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fit of the traveling public. I do not know how many lights 
there are there but I could see the two of them that were 
facing me. There is a pair of lights on each side. 

62 The pair that were facing me looked in an northerly 
direction, which was the direction in which I was 

coming down to Washington. I do not know which road 
coming uj) to the crossing the lights facing me were on. 
Plaintiff’s Exhibit .3-c is a view of the lights on the road 
that travels from the west over towards Washington. The 
lights are on a pole on the side of the crossing that I was 
traveling on. Those are the lights indicated on p]xhibit 3-c, 
and here (indicating) is the distance signal. The lights 
here (indicating) which face this road are the ones I saw 
as I came down the track. These lights have a hood over 
them but it did not cover the entire light. As we come 
down to the Crossing from the overhead bridge there is a 
railroad signal immediately south of the crossing. It is 
not very far from the cr(»ssing. That signal is the one 
which tells us what the next stop is going to be. It is called 
the distance signal for QX tower. As we pass under the 
overhead bridge we naturally look for that railroad light. 
On the night in question I was looking for that light but I 
saw both lights. The railroad light on the distance signal 
was yellow. That meant to go to the next one prepared to 
stop, and it meant that I was to cut down my sjieed. You 
can see that railroad sign indicating the yellow signal up 
there on the fill, which is just this side of the overhead 
bridge towards Washington. I first saw that signal after I 
passed the overhead bridge. I did not stop or attempt 
to cut down speed there but it is an indication that we can 
run right up to that before we cut down speed. 

63 Re-direct Examination 

Witness: I could not hear the crossing bell as we came 
on the crossing because there was too much noise with an 
engine running that fast. 

Counsel for jdaintilT thereupon agreed that the photo¬ 
graphs taken by Josejih P. Tenschert, photographer, for 
the defendant should be admitted in evidence as Exhibits 
by the defendant and the markings thereon read to the 
jury. It was further admitted that said pictures were 
taken by Mr. Tenschert on the date marked on the back of 
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each ])icturo. The pictures were otTered in evidence 

64 marked Defendant’s Exhibits 2-a, 2-1), 2-c, 2-d, 2-?, 
2-f and 2-g. 

65 Thereu])on the defendant, to further maintain the 
i.ssues on its part joined, called as a witness Harold 

C. Hutson, a civil enj^ineer, who beini' duly sworn testified 
as follows: 

Witness: I identify the blue print here, made by me. It 
is a plat showinj; the track layout in the vicinity of Bates 
Road. 

Witness identifies overhead bridire at Terra Cotta indi¬ 
cated on the plat as beinu; 3230 feet fi’om Hates Road. 

66 Witness: The highway siirn indicated on the ])hit 
is a disc warninp; siirn. That siii:n is 124 feet mea¬ 
sured along the road from the crossing. 

(’ross hixaiuination j 

Witness: That disc warning sign has no light on it. it 
stands a])proxiniately 3V_. feet from the ground. The rail¬ 
road warning signal on the south side of the crossing 
(towards the east) is about 88 feet from the edge of the 
crossing. I would judge it is about 18 feet high. Defei - 
dant’s Exhibit 2-a is the signal sign I have just testified to. 

Thereupon the defendant, to further maintain the issues 
on its ])art joined, calU'd as a witness Joseph A. Pessagnci, 
who being dulv sworn testified as follows: 

Witness: I am a B. & O. fireman, and was so employed 
on the night of Februarv 25, 1937. Mv engineer was Mr 
Shrewbridge. Approaching Washington in the neighbor 
liood of Terra Cotta we were going between 65 and 70 mile; 
an hour, I judge. I knocked my coal down and just go 
back to my seat at Terra Cotta Station when I got the dis 
tance signal for Washington. It is a distance signal 

67 for the home station and I repeat it to the engineer 
—a vellow and white bottom, and thei'e was a revolv 

ing light on the Bates Road Crossing, and I could see it g^ 
back and forth on the right hand side. You could not hel] 
but see that sigiml. 1 am referring to the Bates Road (’rossj- 
ing signal. The flashlights that I refer to were on my righ 
side. I noticed those flashlights flashing just a little wa\| 
past Terra Cotta. I was looking out directly towards the 
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front of the engine and all the way down to Bates Road 
Crossing, and when I got just about a car length from the 
crossing there is a bank on the left side of the westbound 
track, and that kind of chields it where the automobile was 
coTning up, but yon could sop no automobile until you got 
about a car length from the crossing; might have been a car 
length and a half or two car lengths, and just at the time I 
did see something—it looked like a shadow. It w’ent so fast 
I did not know whether it was an automobile or what it was. 
I was sitting on the left side of the engine. The engineer 
was on the right. Just about the time that this automobile 
ran into us, a piece of the engine from the automobile came 
right through the front cab window and struck me on the 
side of the face. The engineer threw' the brakes in emer¬ 
gency and left them there until we stopped. I hollered to 
him “We hit an automobile” and he said “I know' we did”. 
The engineer blew' the w'histle for the Bates Road Cross¬ 
ing. He started blow'ing just as he left Terra Cotta. I 
don’t know' how' far it is. I guess betw'een 1400 and 1500 
feet to the whistling post. He seemed to blow' a little before 
he got to the w'histling post and cortinued on blow'ing until 
he got to Bates Road Crossing. The engineer had put the 
bell on. He started the bell ringing about at the 

68 W'histling post. AMien our train came to a stop w’c 
were about 2Vi* or 8 car lengths north of Univer¬ 
sity Station. The engineer then shut the bell off. It w'as an 
automatic bell. The flashlight signals at Bates Road Cross¬ 
ing I could see flashing from the Terra Cotta overhead 
bridge. You can see them just north of Terra Cotta after 
you pass under the overhead bridge. I guess that is around 
3500 to 3600 feet. Just as soon as you pass under that 
overhead bridge you can see those lights, and if you are 
looking for the signal you can see that too. On the night 
of Februarv 25th I absolutelv saw' those lights from the 
point I have indicated, and I saw* them until my engine got 
to the crossing. 

Cross Examination 

Witness: I absolutely saw those lights flashing on my 
right from the time that I passed the ov’erhead 

69 bridge up until w'e got to the crossing. The engine 
W'histle and the bell are located in a panel in front 
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of the enj^ineer, and when he reaches the whistlins: post he 
turns on the whistle and he turns on the enjyinc hell. Defen¬ 
dant’s Exhibit 2-f is a picture of the railroad track on which 
niy train was proceeding on the night of the collision. It 
shows Bates Hoad traveling from east to west, and it indi¬ 
cates signals located on the flashing sign post on the west 
side of Bates Road. That is the signal that I saw frcmi 
the overhead bridge up until the time we got to Bates Rojul 
Crossing. There is a distance signal there and you canrjot 
help but see both of them. 

Re-direct Examination 

Witness: Onr headlights were burning the night 
70 of the accident and were burning after the train 
came to a stop. 

Thereupon the defendant, to further maintain tlie 
issues on its i)art joined, called a> a witness E. F. Boucher, 
who being duly sworn testified as follows: 

Witness: I am general foreman, locomotive shops, Wash¬ 


ington Terminal Company. On the morning of Februalry 
26, 1937, 1 had occasion to ins])ect an engine that had bei*n 
damaged. The engine was B. & O. locomotive Xo. 5070. (l)ii 
my inspection I found that the pilot which is attached to 
the front bumper beam of the locomotive had been damag(‘d 
by coming in contact with something. The i)ilot was bent 
back in towards the center of the bum])er beam. There is 
also a bumper beam metal stej) api)roximately 3 x 8 x 13 x 
26, with a 9 X 12 tread at the bottom at a right angle and 
that was bent back towards the locomotiv'e. The casing on 
the left shoulder from the front end back approximately 
half way was damaged where it had been struck by some¬ 
thing. Plaintiff’s exhibit 3-i shows the damaged part of 
the locomotive 5070 as 1 saw it that morning (Test. 2S3). 
There was no damage on the cow catcher on the front of 
the locomotive. There were no marks at all. The cylin¬ 
der is api)roximateIy 30 inches long. The scratch on the 
cylinder extended back 18 inches from the front 
71 of the cylinder. I examined the headlight of loco¬ 
motive 5070 and found it in ])erfect condition. Tt 
was equipped with a 250 watt globe and what is known as a 
sunbeam glass reflector. That is standard equipment for 
locomotives with a control of this kind. We blew the 



42 BALTIMORE ± OHIO R. E. CO. VS. BPATRICE R. CORBIN. 


whistle and found it OK. We tested the bell and it worked 
perfectly. It is what is called a quick acting bell, operated 
by air pressure in the cab. 

Thereupon the defendant, to further maintain the issues 
on its ])ai*t Joined, called as a witness Walter E. Foxworth, 
who being duly sworn testified as follows; 

Witness: I am a fireman on the B. & 0. and in February 
1937 I was firiiig on trains 7 and 8. On tlie night of Feb¬ 
ruary 25, 1937, I was fireman on train No, 7. That train 
comes to Washington from Jersey City, and when it leaves 
it goes west. We left Union Station on schedule at 11:59 
p.m. I would say that it took my train from 5 to 7 minutes 
to go from Union Station to the Bates Road Crossing. On 
that night as I ai)j)roached that crossing I noticed automo¬ 
bile headlights that approached the crossing from 
72 the west. We were on the northbound track. As I 
approached the crossing headed west I saw an auto¬ 
mobile come out of this road and approach the crossing, and 
that it what my attention was attracted to. It was a (jnes- 
tion in my mind whether he was going to get struck, I could 
see the lights which faced this man. They faced him at an 
angle, and after I had crossed over I turned out of my win¬ 
dow to see if these lights were burning and to see if this 
fellow was approaching the crossing. That is why I am 
sure the lights were burning, and that is why my attention 
was called to it. I was on the left side of my engine. The 
automobile stopj)ed at a safe distance just about the time 
the engine went over the crossing. That was about 12:10 
a.m. on the morning of February 26th. My train was pas¬ 
senger train No. 7. 1 looked hack Just as my engine cleared 
the crossing, possibly the second and third car had passed 
the crossing. 

Cross Examination 

Witness: When going over this crossing we were going 
from 35 to 38 miles. When that auotomobile was approach¬ 
ing the crossing from the west I ])aid no particular atten¬ 
tion to the lights on the north side of the track. I did pay 
particular attention to the lights on the opposite side from 
the northbound track (Test. 291). Those lights shining in 
my face were at an angle and could be jdainly seen. These 
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were the ones I could see all the time as we approached the 
crossinii:. After 1 ijot by University Station and tlie 

73 en'rineer had sounded the whistle, I leaned out of 
the window to see if there was anythinj^ outside. ! I 

could see the liichts up at the crossing? about Vi mile away. 
Immediately, as we went over the crossinjj: 1 turned my 
body around in the window and looked back. 1 do not do 
this on every occasion but I did it this time because I saw 
that automobile was comin.i^. 

Redirect Examination 

Witness: I heard of the accident the next day. 

Thereujion the defendant, to further maintain the issues 
on its part joineil, calle<l as a w’iiness George Long, who 
being duly sw’orn testified as follows: 

Witness: I am a fireman on the B. & O., Baltimore Divi¬ 
sion. In February 1937 I was fireman on train 25. On that 
night that train was going from Washington to (’umber- 
land. It left Union Station at 11:20 p.m. When we got rp 
to Bates Road ('rossing we saw the lights refiection on the 
East side. I was on the left side of the engine, and when 
you get dowai to that crossing at night you could see the 
reflection of the lights on that side when they are 

74 burning. I am referring to the flickering lights on 
the right hand side going north, that is, on the right 

hand side of the track going north. You can see the relleo 
tion of the lights if it is dark, but not too foggy, but you 
cannot see the lights. I saw the reflection of that flickering 
light about 11:30 p.m. 

Cross Examination 

Witness: I was on the left hand side of the cab. In the 
night time we could not see the lights but I could see the 
reflection of them. The lights shown in Plaintiff’s Exhibit 
2-c are the lights I hav’e I’eferred to. The night of Febn- 
ary 25th was clear and cold. 

Thereujion the defendant, to further maintain the issues 
on its part joimul, called as a witness Raymond R. 

75 McClellan, who being duly sworn testified as fol¬ 
lows: 
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Witness: I am B. & 0. engineer and was one on Febru¬ 
ary 1937 on train 12. I received that train at Cumberland 
on February 25, 1937 at 8:20 and the train got into Union 
Station at 11:40 p.m. I was on the right side of the engi¬ 
neer and we passed over Bates Road at 11:32. When I 
approached Bates Road Crossing I saw a signal there as 
to whether I should go straight in or around the “Y” and 
back in. That is a train signal and right here (indicating) 
we have four crossing lights. 

Witness thereupon points out the location of the train 
signal shown on defendant’s;Exhibit 2-f. He also indicates 
where the flashlights were. 

Witness: There are two‘flashlights, two from the east 
and two on the other side approaching that crossing. These 
two signals (indicating) point right in your face when look¬ 
ing at that signal. On that night I saw those very signals. 
I see them every night. I can see them for half a mile as 
the track is straight for half a mile from the crossing. 

Cross Examination 

Witness: You can see those red signal lights from be¬ 
yond Terra Cotta. I have to pay particular attention to 
this railroad signal in order to know whether to go straight 
or turn off. I repeat that signal to my fireman and he re- 
])eats it l)ack to me. You can see the red signal lights from 
around Terra Cotta up until you get beyond the cross¬ 
ing, and if you look back you can see those on the 
76 other side of this crossing. If you look back you can 
see them facing towards you. Coming from Terra 
Cotta I can see those lights and do not depend on seeing a 
reflection of the lights. The light is a blinker light. 

Thereupon the defendant, to further maintain the issues 
on its pari joined, called :is a witness Emerson C. Barlow, 
who being duly sworn testified as follows: 

Witness: I am B. & 0. engineer and was one in February 
1937. On February 25, 1937, I was in charge of RF&P 
train No. 94, which runs from Brunswick to Washington 
and then to Potomac Yards. I operated that train on Feb¬ 
ruary 25, 1937. As we approached Bates Road Crossing I 
was on the right side of my engine. I saw the lights on the 
right hand side coming to Washington. I first saw those 
lights when my train was at the overhead bridge and I could 
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see them cominij: down. Tiiat was up above Terra Cotts,. 
Looking at defendant’s Exhibit 2-f I identify the train sij:- 
nal we get coining into the yard. 

Witness thereupon points out on said E.xhibit 2-f tlu* 
lights which he said he saw coming down to the crossing. 


77 Cross Examination 

Witness: I could see the lights all the way down from th} 
overhead bridge aiui from Terra Cotta. After leaving Terra 
Cotta there is a railroad signal to be .seen, which notifies 
me whether I am to go on or to turn otT. You can noticij 
that signal as soon as you leave the overhead bridge, and 
the flashlight signals that you can see are on the west sid(' 
of the road and 1 saw those signals all the way from tin- 
overhead bridge to the crossing. After jia.ssing over Bate:; 
Road if I look back I could see them. My train was going 
about 20 miles an lionr when going over Bates Road (Voss- 
ing. It was a freight train. 

Re-direct E.xamination 


Witness: A helper engiiu' had been attached to my trair) 
on the rear and was jmshing it over the hill. lie cut loose 
from me at Oaithersbiirg. 

Thereupon the defendant, to further maintain the issues 
on its part joined, called as a wilne.'is Alfred Harris, 
who being dulv sworn testified as follows: 

Witness: I am B. & O.engineer. I was operating a helper 
engine on February 25, 1937. Th(‘y give some trains so 
much tonnage that it re<piires two engines to get them over 
Gaithersburg, and after leaving Gaithersburg we cut 

78 the hel])er off (Test. 312). We were at the rear of 
Mr. Barlow’s train. I followed Barlow’s train 

through to AVashington. (hi apjiroaching Bates Road we 
come down hill and ])ass a little station called Terra (’otta. 
West of the Bates Road (’rossing there is a distance sig¬ 
nal to the main signal at Q'S tower. I stojijied with the 
tail of my engine about here (indicating), that is, at the 
edge of the crossing. That was about 7:35 or 7:40 

79 }). m. I could not say that I remember hearing any 
bells ringing on the crossing, but I did notice the 

lights there. I have testified that after we passed that 
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overhead bridge and came down to Terra Cotta, after we 
got east of the overhead l)ridge, you could plainly see the 
flashlight signals which direct a train coming into Wash¬ 
ington. We generally watch for those lights and I saw 
them on that night. They were Hashing all the time as I ap- 
j)roached the crossing and while we were stopping at the 
crossing. i 

Cross Examination 

Witness: This was February 2.")th, 7:35 in the evening. 
The railroad from Terra Cotta into Washington is fairly 
straight but down grade. After you got east of that over¬ 
head bridge you could see the signals. You see the sig¬ 
nals on the right hand side and you could see them when 
your engine was stopped a little north of the crossing. I 
saw them that time. These are the signals I could see when 
my engine was west of the crossing. I judge that the rail¬ 
road signal is about 25 feet south of the crossing. It is 
what is called the distance signal that governs us. 
80 That signal governs all trains coming into Wash¬ 
ington to QX tower. ' 

Thereupon the defendant, to further maintain the issues 
on its part joined called a": a witness Charles E. Hawes, 
who being dulv sworn testified as follows: 

Witness: I am B, & O. brakeman, and on February 25, 
1937 I was employed as a flagman on the light engine and 
caboose running from Brunswick to AVashington. AVe cut 
off from the train that we were attached to at Gaithersburg 
but we followed him on into AA’ashington. That was Mr. 
Barlow’s train we were following. AA\' ])assed Bates Road 
Crossing at about 7:25 in the evening. AA’e stopped at the 
crossing to get the signal which is just east of Bates Road 
Crossing, and I got off to flag. The flashlights were here 
(indicating). One set faces up as we were coming down, 
and the other set faces in the o})])osite angle, which I would 
say is about 45 degrees. AVhen our train got to the cross¬ 
ing I got off and walked back from the caboose to protect 
the rear end. AA'hen the engineer blows me in I put down 
two torpedoes on the rail and light a fuzee. That is to 
warn trains coming behind me. AAlien T go off the train I 
looked towards the signals and you could not help but see 
them. They were flashing. After we stopj)ed at the cross- 
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ing I could hear the bells on the crossing ringing. My En¬ 
gine and caboose went on into Washington and got a tr^iin 
for the west. We took it out that night, back to Bruhs- 
wick. We passed Bates Road Crossing on our way ojut, 
about 8:40 or 8:50. We left QN tower at 8:40. | I 

81 saw the lights flashing on that night. We went ovjer 
the crossing and did not stop. The train we took 

out was a train of empty freight cars. When I am ridi:ig 
on the engine I sit on the left side and the fireman is rig|it 
behind me on the same side. i 

Re-direct Examination 

Witness: The track for half a mile or so approaching 
Bates Road coming south is straight. I testified that on 
the night of February 25th I did not see the lights at Bates 
Road on our way east until I got off of the caboose which 
I was sitting in. 

Thereupon the defendant, to furtlier maintain the issues 
on its ])art joined, called as a witness John Charles Hub¬ 
bard, who being duly swoni testified as follows: 

Witness: I have been a professor of physics at Johnp 
Hopkins University, Baltimore, since 1022. For 11 years 
])rior to that date 1 was head of the Department of Physics 
at New York Universitv. Mv field is the studv of vibra- 
tions. I have examined the battery box at Bates Roadl 
Crossing and the batteries therein contained. I am fa¬ 
miliar with the evidence that has been offered in this case, 
and I am of the opinion that the collision, which occurre4 
on the early morning of February 2G, 10*17, at Bates Roa4 
Crossing, between a train and automobile could have cre¬ 
ated an im])act of such force that the ground vibration pro¬ 
duced by the im])act and collision could have caused a bat¬ 
tery jar inside the battery box to break in the manner ini 
which Plaintiff’s Exhibit No. 4 was broken, although thei 
other jars in said box remained intact. It is my judgment 
that a single shock broke this jar. The fact that the ground 
tremor was so great as a result of this shock that it broke 
but one of tin* 2o jars in the concrete is a hard matter 

82 to answer. I was in a test of Edison cells in France 
in which we tried to show the Edison cells were better 

than anything else for batteries, and in some batteries one 
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cell would be broken and others 50 per cent would be broken 
and in others none of them, i A box of this sort, that close 
to a railroad, under special circumstances, could be shaken 
enou|j:h to break a jar. The fact that the other 22 jars 
escaped is a matter of chance so far as 1 can see. My tes¬ 
timony would have to rest upon an unusual shock given to 
the ground. It is my judgment that a single shock broke 
this jar. That is my conclusion. 

83 Thereupon the defendant, to further maintain the 
issues on its part joined, called as a witness Fred¬ 
erick D. Oden, who being duly sworn testitied as follows: 

Witness: I am signal maintainer for the B. & (). In 
February 1937 I had occasion to examine the battery box 
that holds the batteries which operate the circuit at Bates 
Road (’rossing. I had occasion to fill those batteries on 
February 12, 1937. I took all of the elements out of the 
jars and i)ut new ones in. I washed the jars out and took 
soda and put it in the jars aud then put them back in the 
box and hooked them uj). I completely refilled every jar. I 
again inspected those batteries on February 23rd. At that 
time I found them all in good shape. I took the lid 

84 u]) and raised them uj) to see that all the jars were 
oi)erating and in good shape. At that time there 

was no fluid in the l)ottoiii of the box. None of the jars 
was cracked and none of them was broken, and none of 
them was disconnected. I was called to the Bates Road 


(’rossing by the operator at (^X lower on the night of Feb- 
ruarv 25th or the earlv morning of Februarv 26th. That 
was about 1 o’clock. I went down to Bntes Road Crossing 
where the automobile accident had hapi)ened and when 1 
got there I met the policemaii and he told me the flashlights 
would not work. I tested the box and tested the relay that 
makes the flashes work. The relay is a glass case that has 
contact points in it, and when a train gets on the circuit 
these contact points start the flashing lights to work, and 
I found I had no battery on the flashes, so the first thing 
I did was to raise the lid uj) to see what was the matter 
with the batteries, and mv attention was called to the front 
cell on the left hand side. The solution was out of this jar 
and on the ground around the jar. I mean the floor of the 
battery box. And there was a broken jar in the battery so 
we disconnected that cell and hooked the others uj) and tried 
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to flash, and they went to work. At that time I saw no whi 
substance on the floor of the battery box but it was wet 
a space about 20 inches wide. I did not take the jar out ^ 
that time. I did not touch it, but the policeman came a 
he took it. I tested the lijrhts after I had disconnected tl| 
jar and connected u]) the other jars, and the lijrhts wor 
I was there when the ])oliceman took this jar out, and it w* 
broken at that time. The whole bottom of it "was brok^ 
out. 
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Cross Examination 

"Witness: I refilled all of the jars on February 12t](i. 
S5 I had an assistant helpinji; me. We lifted the jaijs 
out of the box and refilled thcjii, one at a time, and 
we then put each jar back in the box. I then connected 
wires to each of the jars after I had completely refilled 
them. The wires are not flexible but rijrid. We tried them 
ail with a pair of ])liers but did not use a hammer or a cap 
on them. We take hold of the toj) of the jar with a pair of 
pliers and can tell then whether it is tijrlit. We use a pair 
of pliers to jmt the cap on. The solution contained in the 
jars is soda, about a (piart can in each jar. The li(iuid coi - 
tent of the jar is a little over a .i;allon. The concrete bos 
is made of one ])iece of concrete. It is a solid box. On the 
niji:ht in question there was no oi)enin<i: in the box. When I 
looked in the box on the early moniiiiii: of February 26t]i 
the place was covered, a space of about 20 inches, witji 
liquid around the jar. There is a solution of oil that i^ 
put on top of all of this licjuid when we fill the jars, to keeji 
the battery from overfiowinir from the jar; otherwise i^ 
mig:ht work its way out over the toj). j 

Thereuiion the defendant, to further maintain the issuefe 
on its part joined, called as a witness Roy T. Perrell, 
86 who heiii" duly sworn testified as follows: 

Witness: I am assistant signal supervisor for 
the B. & ()., Baltimore Division. I had occasion to go out 
to Bates Road Crossing ou the morning of February 26, 
1987, because of the accident that hapj)ened there that morn¬ 
ing. I got there about 1 or 1:15 p.m. of that day. The ac¬ 
cident happened about midnight before. I opened up tlnj 
battery box and examined the floor of the box. I saw on the 
bottom of the box the contents of the material that had beeik 
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spilled frill a broken cell. It was dark. The dark spot was 
about 18 inches in diameter. 

Plaintiff*s Testimony in Rebuttal. 

Thereupon the plaintiff, to further maintain the issues 
on her part joined, recalled as a witness Theresa Beckett, 
who testified as follows: 

Witness: I have already testified that on the evening of 
February 25th, when Francis Pyle and 1 were going to 
Silver Spring we got to the Hates Road C’rossing about 
9 o’clock. I had occasion then to look to the south towards 
University Station. I saw a train down towards University 
Station. It was headed toward Bates Road. I do not 
know how far it was away from University Station. That 
train was headed north towards the west. I noticed the 
head liirht on the engine. Don't know how far it was awav 
from University Station when I first looked. I was right 
at the tracks at the crossing 'when I noticed they had a 
light on that train. There were no red signal lights 
87 on at that time. They were not working. I heard no 
bell ringing. I have had occasion to go over the 
crossing when trains were ajiiiroaching and saw the lights 
flash, and heard the bells ringing. I was a jiassenger in 
the automobile, sitting on the right front seat (Test. 362). 

Cross Examination 

Witness: We were going towards Silver Sjiring. As 
we got up to the tracks we went very slowly. We went over 
the crossing at the usual speed. I don’t know how far 
University Station is from Bates Road. I could see the 
train and knew it was between the Station and Bates Road. 
This was in the night time. 

Witness was shown Defendant’s Exhibit 2-d and asked 
if that was not about what she saw and her answer was 
“Yes”. ' 

Witness: I did not testify at the Coroner’s Inquest in 
this case. I have no idea of the distance from University 
Station to Bates Road. I did not make any comment to 
Mr. Pyle about the train. 

Thereupon the plaintiff, to further maintain the issues 
on her jiart joined, called as a witness in rebuttal John 
Philip Schrodt, who being duly sworn testified as follows: 
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'Witness: 1 am employed by the National Bureau df 
Standards, Electric Division, as an associate electrical eu 
gineer, and am engaged in electro-chemical work, dealing 
primarily with batteries. I have been employed by the 
Bureau a little over 20 years. I graduated in engineering 
in 1908 at the College of Potsdam, N. Y. On March 5, 1937 
I was requested by the Coroner to examine a primary stoij 
age jar, which has been offered in evidence as Plaintiff’ 
Exhibit No. 4. Caustic soda and water is all that i 
88 placed in a primary storage jar, except a small bottld 
of oil that covers the surface of the electrode an(|l 
acts as a floating cover. The jar is made of heat resisting 
glass similar to pyrex, and is not supposed to crack whei|i 
there is a hot liquid inside and a cold surface outside. On^ 
cause which would contribute to the breaking out of thdj 
bottom of that jar would be the change in temperature du(^ 
to hot liquid inside and cold surface outside. Caustic sodiji 
sets up a hot liipiid, and l»eing mixed up it gets very hotl 
If the glass jar is jarred, set down suddenly on a hard surl 
face, it might crack it. If it bumped against another jar' 
or was checked or scratched by a grain of sand that i 
very hard, like a diamond pin, that would crack it. I an 
familiar with the evidence that has been offered in this case 
concerning a collision between a train and an automobile 
at Bates Road Crossing on February 26, 1937, and in my 
opinion it would be rather remote to think that the vibra] 
tion created by that collision would cause one jar in thel 
batterv box to break while the other 22 remained intact. I 


Cross Examination 

Witness: I have not made an extensive study of vibra¬ 
tions. I testified that one way in which the battery jar ot 
the type mentioned could be broken was from heat created 
when the caustic soda solution was put in, assuming that 
the air outside was cold, or it might occur as the result of 
setting the jar down on a cold surface. The intense heat 
or the highest temperature last only about an hour but the 
jar remains hot so it is difficult to handle it for probably 
a couple of hours but not for several days. 1 have never 
had a jar break just like this one. I have had jars break, 
resulting from mechanical troubles. I have never had one 

break bv heat, but tliev have been broken when thev 

• / % 1 
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89 are cleaned, by the use of some metal paste to clean 
out the inside of the crvstal formations in the cell. 

The coit-Iition of the bottom of that jar from my study of 
battery Jar:-? does not indicate that a break did result from 
a vibration, it 7uay have happened in some other way. It 
is possible that it may have happened from vibration, but 
highly improbable. 

90 Thereupon the plaintiff, to further maintain the 
issues on her part joined, recalled as a witness in 

rebuttal Lyman H. Davis, who testified as follows; 

Witness: I api)ioached the crossing between 7:30 and 
8 p. m. ?''eb. 25, 19.37. When I ap])roached the crossing I 
had to stoj). I did not see any lights flashing or bells ring¬ 
ing but a train was going by and 1 had to stop. The red 
flashlights were not then working. You cannot helj) but 
see the lights when you are close to them. I did not know 
James T. Corbin but 1 was a witness at the inquest. 

Cross Examination 

Witness: Two or three cars passed over the crossing as 
I got there and I had to wait before I could get across. I 
was close enough to the crossing to hear and also to see 
the lights. It is not a fact that I did not actually notice the 
lights until after the last car had gone over the crossing. 
This incident occurred approximately two years ago. I do 
not recall making a statement in April 1937 to the effect 
that I did not look at the lights until after the last car had 
gone over the crossing. 

91 Q. I show you a paper that has been marked for 
identification as Defendant’s Exhibit Xo. 4, and ask 

vou if vou can identifv the signature at the bottom of that 

mm m C? 

sheet of paper? A. That is my signature. 

Witness then identified his signature on Defendant’s Ex¬ 
hibit 4-A. 

Witness: I still do not recall making that statement in 
April 1937. I remember meeting Mr. Crim and going over 
to the Union Station with him when I was waiting for a 
train to come in to get a fare and he sat in the cab and 
talked to me for a while, but I do not remember signing the 
paper. 
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Q. And at that time didn’t you tell Mr. Crim that as £, 
matter of fact you did not look at the lijrhts until after the 
last car had jrone by, at which time they were not working ' 
A. I do not believ'e I did. 

Q. Didn’t Mr. Crim write them down in substance al 
that you told him on these two sheets of jiaper and hanc 
them to you one at a time? A. I do not remember of hin 
writing anything. I know he asked me several (luestiom; 
and I answered him about different things about the acci 
dent, and I verified them. He did hand me the paper tln4 
my signature is on. 

Q. And then he handed you a second piece of jiajier, 
which is a continuation, and you signed that? A. I do noi; 
recall it. Evidently I did, but I do not remember it. 

Witness: I do not recall telling Mr. Crim on Ai)ril 18, 
1987, that I did not notice whether the lights at the crossing 
flashed or not until these cars had gone by. I did not reac. 
that paper over but I signed it. 

Defendant’s Exhibits 4 and 4-A were offered in evidence' 
and read to the jury. It is a statement made to Mr. C’rin 
on the 18th day of April, 1987 and reads as follows: 

“I am employed by John (’. Duffy, (’ab Owner, as a cab 
driver, and inive l)een driving c-abs for abou 5 or (i years, 
On February 25, 1987, I picked up a man at 12th and Mon 
roe Streets, X. E. was going to take him to Georgii 
92 Avenue, District Line. T i)icked this man up be 
tween 7:80 and 8:00 p. ni. and I took him to his des ¬ 
tination by Bates Road. I approached Bates Road cross 
ing, there was a train going over the crossing at that time, 
going toward Silver Sjiring, Md., when I arrived there al' 
the train had passed over the crossing with the excejition 
of two cars and I waited for the last two cars to clear the 
crossing. After the train had cleared the crossing 1 con¬ 
tinued over the crossing and went to Silver Sy)ring, Md. 1. 
stop])ed on the north side of the crossing and waited for 
the train. I arrived at the cro.ssing about 5 minutes aftei- 
I picked this passenger up. T cannot state positively wha‘: 
time it was when I arrived at this crossing. It was dark aj; 
the time I ajiiiroached this crossing as I had my brighj: 
light on at the time. When I first pulled up to the crossing, 
the train was on the crossing and I did not notice whether 
the flash lights were working or not. But after the train 
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cleared the crossing I looked at the flash lights and they 
were not working. ^Mien I first pulled up to the crossing 
I did not hear the crossing bell. Train was making con¬ 
siderable noise as it passed over the crossing. I returned 
from Silver Spring to Washington and picked up my girl 
friend and went back to Silver Spring that same night and 

1 passed over the same crossing, do not know the time, but 
there were no trains in sight. I came back to AVashington 
vnth Mr. Pvle in his car and arrived at the crossing about 

2 or 3 minutes after the accident to Mr. Corbin and Mr. 
Shipton. One man was in the damaged auto, he was dead 
and one man was lying along the track. I asked the in¬ 
jured man his name and address, he told me his name and 
he lived at Silver Spring, Md. He did not make any state¬ 
ment about the accident. I did not witness the accident at 
all. There was no one around but two policemen, Pyle and 

I, and the train crew. 

(Signed) LYMAN H. DAVIS. 

Witness: G. P. CRIM.’» 

AVitness: These sheet were signed by me while Air. 
Crim and I were sitting in my cab at the Union Station. 
Then he asked me if I would sign this statement, saying 
that there was nothing to it except that it was the 
93 same I had testified to at the Coroner’s Inquest. He 
gave me his pen and asked me to sign them which I 
did. I know as a matter of fact from my experience that 
when a train approaches a crossing and goes over, that 
after the last car has gone off the crossing the lights stop 
flashing and the bells stop ringing. 

Redirect Examination | 

Witness: In my testimony at the morgue I stated that 
I used Bates Road Crossing and crossed the track between 
7:30 and 8:00 p. m. There was a train just going by. I 
did not hear the bell or the lights working. 

Thereupon the plaintiff, to further maintain the issues 
on her part joined, called as a witness in rebuttal Thomas 

J. McKavanaugh, who testified as follows: 

Witness: I am employed at the Catholic University as 
professor of electrical engineering. I have been at the Uni¬ 
versity since 1918. From 1914 to 1918 I was assistant pro- 
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fessor of electrical enjirineerinij: at the Universitv of Mid 


1 - 


gaii. 


I was chief eiidneer for the Potomac Klectric Power 


1 - 


I 

II 

i- 


Conipaiiy, and we were very much concerned with the v 
bration set up by tremors on the foundations of machinery, 
I had to repeatedly jro from ])lace to place to study tlU 
effect of vibrations on the concrete of the foundations, 
am familiar with the evidence that has been offered in this 
case concerninji: the collision between a train and an auto¬ 
mobile at Bates Road (’rossin" on February *26, 1937, ai 
in my opinion the vibration which resulted from that colli¬ 
sion could not break out the bottom of only one of the ba^ 
tery jars located in the battery box near the crossinjr. 
saw the concrete storajre battery box this morniny;, and a 
familiar with Bates Road Crossing. 

Q. Professor McKavanaugh, it has been testified on d 
rect examination that when a train was going north, to¬ 
ward the west, the train was proceeding on the north- 

94 bound track, at the Bates Road Crossing, in the di¬ 
rection of the west, with the top of the concrete stor¬ 
age box open, that the glass jirimary jars were seen to 
jiggle. It has also been testified that when a train Wiis 
going south on the ojiiiosite track that the jars were not 
seen to jiggle but vibration was felt by the person stand¬ 
ing near the box. In vour opinion, would this occur? A. 
Yes. 

Witness: My reason for that is that the southbouiil 
track is quite some considerable distance away from the 
box and the vibration under the southbound track would be 
dispersed over a larger area, I do not know what the dis¬ 
tance is, but I would say about 20 feet, and through a circle 
of 20 feet, and that circle of course holds ballast and ther:* 
is a vibration. Ballast is broken stone or rock. It is filled 
in around the ties; whereas on the northbound track your 

distance from the box is verv short and then vou have this 

» * 

physical connection between the ballast and the box in tlni 
form of the wooden conduit. So it is rather obvious that 
the vibration would be much worse through that short dis 
tance from the northbound track to the box than ther<p 
would be from the sDUthliouiid track to the box. 

95 Thereupon to further maintain the issues on it^ 
part joined, the defendant produced in surrebutta 

Glen A. Grim, who being duly sworn testified as follows: 
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Witness: I am a claim agent for the Baltimore & Ohio 
Railroad, and such was my occupation in April 1937. De- 
i'endant’s Exhibits 4 and 4-A are statements made to me by 
Mr. Lyman Davis. The statements were made on April 13, 
1937. I met Mr. Davis at the Union Station in his taxicab 
and I took the statements seated in the front seat with 
him. I asked him all the questions and as he answered 
them I wrote them down on that statement. After writing 
the statements I handed both sheets of the paper to Mr. 
Davis and told him to read tliem over and if the statement 
was correct I would like for him to sign it. He took the 
statements and read them over and signed them. After he 
signed his name I placed my name as a witness to his signa¬ 
ture, in the lower left hand corner of each page. In my con¬ 
versation with Mr. Davis I made no reference whatever to 
the Coroner’s Inquest. 

Cross Examination 

Witness: I asked him the questions and he would give 
me the answer and then I would incorporate the 
96 answer in with my (piestion. The statement which 
you have here is not in question and answer form. 

By the Court: 

Q. After you heard him testify at the Coroner’s Inquest, 
why did you want another statement from him? A. I 
wanted to find out just his exact location at the crossing at 
the time he was there. There was no other reason. 

This was all the evidence offered on behalf of the i)laintiff 
and defendant. 

Mr. McGuire: Your Honor, at this time we move for a 
directed verdict in both cases, for the reason that the evi¬ 
dence, all the evidence, shows that there was no negligence 
on the part of this defendant.' The positive evidence in the 

record shows distinctlv that at the time this automobile 

* 

was ap])roaching he crossing the lights in question were 
flashing, and there is no evidence offered by the plaintiffs, 
and the burden is on the plaint ill’s to offer such evidence, 
that the lights were not flashing at the time of the collision, 
and we submit that this brings the case at bar directly 
vithin the lavr as laid dowm in the case of Hopkins v. B. & 
0., by our Court of Appeals. 
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The Court. The motion is overruled 

Mr. McGuire: And may we have an exception, yorr 
Honor? 

The Court: Yes. 

The following prayers were offered on behalf of the 
plaintiff: 

Substituted Plaintiffs’ Prayer Xo. 1. 

The jury are instructed that in the absence of all evi¬ 
dence tending to show whether the plaintiff’s intestate 
Corbin stoi)ped, looked and listened before attempting to 
cross the south track, the presumption would be that he 
did. But that presumj)tion may be rebutted by circum¬ 
stantial evidence, and it is a question for the jury whether 
the facts and circumstances proved in this case rebut tlui t 
presumption, and if they find that they do, they should finil 
that he did not stoj) and look and listen, but if the facts 
and circumstances fail to rebut such presumption then the 
jury should find that he did so stop and look and listen. 
In order to justify them in finding that he did not, all the 
evidence lending to sliow that should he we weightier in the 


minds of the jury than that tending to show the coii- 

97 traiy. 

Granted. 

Plaintiffs’ Prayer X'o. 2 

The jury are instructed as a matter of law that if the;: 
find from the evidence that the Hashing lights and warning 
bells were not operating on the night in (piestion at thi 
Bates Road Crossing, this fact lessened plaintiff's other¬ 
wise obligation to have discovered in time the approach¬ 
ing train and that the failure of said lights and bells to op¬ 
erate at the time and place in question was in the nature o : 
an invitation to cross the railroad tracks which fact th(j 
jury are entitled to consider along with the other evidenc(j 
in the case as to the contributory negligence, if any, of tin? 
decedent, James C. Corbin. 

Granted. G. (Exception) 

98 The following prayers were offered on behalf oj’ 
the defendant: 
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Defendant’s Prayer No. 2. 


The jury are instructed under all the evidence to return 
a verdict for the defendant iii the case of Beatrice R. Cor¬ 
bin, Executrix of James R. Corbin, Dec’d v. The Baltimore 
and Ohio Railroad Company, Law No. 88989. 


Denied. (p]xcei)tion) 



4*24) 


99 Defendant’s Prayer No. 8 


The jury are instructed that if they find from the evi¬ 
dence that the breaking of the battery jar was due to the 
concussion resulting from the collusion between the auto¬ 
mobile and the train, then they are instructed that their 
verdict should be for the defendant in both cases. 

Denied. (Exception) 

100 Thereu})on tlie C’ourt charged the jury as fol¬ 
lows : 

The Court (Mr. Justice Gordon): Ladies and gentle¬ 
men of the jury, as you have been told, two cases have been 
consolidated here for trial, the case of Beatrice R. Corbin, 
Executrix of the Estate of James R. Corbin, Deceased, 
against The Baltimore and Ohio Railroad, and Florence 
Mae Shi})ton, Executrix of the Estate of Charles C. Ship- 
ton, Deceased, against The Baltimore and Ohio Railroad. 

These two suits are brought bv these Executrices of the 
Estates of these decedents for .$10,000 damages for causing 
the death of their respective husbands by reason of 

101 the negligence of The Baltimore and Ohio Railroad. 

This accident happened on the 26th day of Feb¬ 
ruary, 1937, where Bates Road, as has been described, 
crosses The Baltimore and Ohio tracks. 

The declarations charge that the dutv of the defendant 
to exercise reasonable care for the safety of the decedents 
or other persons crossing railroad tracks and to maintain 
signal lights and bells, and to keep the same in good and 
j^roper order and condition, was not observed. They charge 
that The Baltimore and Ohio Railroad failed to supply 
reasonably safe and i)roper electric signal bells and signal 
lights, and that those that were furnished they negligently 
failed to kee]) in i)roper working order, and that they were 
not working at the time of the accident, and by reason 
thereof that the two decedents, Mr. Corbin, who was the 
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owner and driver of the automobile, and Mr. Shipton, wl|o 
was a passenger with him, that they approached the rail¬ 
road track without any negligence on their part and wei*e 
struck by a train of The Baltimore and Ohio Railroad, ai d 
that the car was demolished and both Corbin and Shijitcn 
were killed. 

The defendant, in answer to that, says that they were not 
negligent and that the collision occurred not through the 
negligence of the ojierators of the train of the Baltimore 
and Ohio Railroad, but because of the negligence of Corbin 
in driving his car into the engine of the passenger train, and 
they also claim and charge that, even if The Baltimore and 
Ohio Railroad was negligent, that Corbin was likewise 
negligent and therefore that neither he nor Mr. Shipton c r 
their legal rejiresentatives, the legal representatives of 



Corbin and Shijiton, can recover. 1 

You are the sole judges of the facts in this case and the 
sole judges of the weight of the evidence and the credibility 
of the witnesses, and it is for you to determine whether cr 
not The Baltimore and Ohio Railroad was negligent, cr 
whether or not (’orbin was negligent or whether or not both 
Corbin and The Baltimore and Ohio Railroad were negli¬ 
gent in the particulars as mentioned in the declaration, in 
which event (’orbin could not recover if he contributed to 
the negligence which was the approximate cause of the ac¬ 
cident causing the death of these men. ! 

The burden is upon the ])laintiffs to establish their charge 
by the })re])onderance of the evidence; that is the evidence 
of their deaths outweighs that in o})])osition thereto. I:i 
other words, that the evidence ])roduced by the ])laintifTs 
outweighs that in opposition. If it is balanced, it does not 
])ro])onderate, and they cannot recover. 

Xegligence, which renders one liable to another 
102 who is injured thereby is the doing of some act 
which it is not his duty to do, or failing to do some 
act which it is his duty to do. 

Xegligence is the failure to act as a reasonably prudent 
person should do, or acting as a reasonably jirudent per¬ 
son would not act in a similar situation. 

Xegligence consists of the omission to perform a duty or 
in the commission of an act which it was person’s duty not 
to commit, or the omission to do what he should hav'e done, 
that being the proximate cause of the injury. 
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As I have stated, you are the solo judges of the evidence 
in this case and the sole judges of the credibility of the wit¬ 
nesses and the weight of the evidence. 

If any witness has deliberately sworn falsely with re¬ 
spect to any matter as to which he or she could not reason- 
ablv be mistaken, it is vour dutv to ignore such testimony 
or any part of it, or to give it such weight that you think 
it should be given. 

You are also at liberty to take into consideration the in¬ 
terest of any witness in the outcome of the case. When 
any witness has an interest in the outcome of a case the 
temptation is great for the witness to color his testimony, 
and you are at liberty to give such testimony such weight 

that vou mav deem it worth. 

•• 

Vou have a pretty clear })icture of what hai)i)ened that 
night, this railroad train coming along there at about 12:15 
at night, and .Mr. (’oj bin and his companion were in the act 
of crossing the railroad track. It is for vou to determine 
whether or not the railroad company was negligent in that 
it failed to give ])roper warning, whether it blew the whistle 
of the train and whether the bell on the engine was ringing 
and whether the headlight was operating, and also whether 
or not the light that has been referred to which stands off on 
the side of the track which has lights flashing every second 
or so and the bells ringing constantly while the train is in 
the block until it passes the crossing, whether they were 
operating or not, or whether Mr. (’orbin negligently drove 
up on that track without looking where he was going and 
irres])ective of whether the fact that the bells were ringing 
and the lights were flashing he negligently drove into the 
engine or drove in front of it. 

There have been certain ])rayers and instructions which 
the ('ourt has granted, which have been read to you by 
counsel on both sides of the case. They are the law of the 
case in sonfar as they go, just as though the Court had 
announced them as the law instead of them being read to 

vou bv counsel. 

• •> 

You are instructed that the mere fact that an acci- 
103 dent occurred creates no presumption of negligence 
on the part of the defendant company, and the bur¬ 
den is on the plaintiff, as I have told you, to prove by a 
preponderance of the evidence that the defendant was negli- 
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gent, as I have defined negligence, and you are further in|- 
structed that if you find that the evidence is in a state o^ 
balance and neither preponderates in one direction or the 
other, then your verdict must be for the defendant. As 1 
have said, the evidence on behalf of the j)laintifTs must out¬ 
balance or out-weigli that in oi)position thereto. 

You are further instructed that, in the absence of all evi¬ 
dence tending to show whether the plaintifT's intestate, 
Corbin, stopped, looked and listened before attempting 
to cross the railroad track, the })resumption would be that 
he did, but that presumiition may be rebutted by circum¬ 
stantial evidence, and it is a (jiiestion for the jury whethei* 
the facts and circumstances in this case rebut that presum])- 
tion, and if vou find that thev do vou should find that h(|‘ 
stopi)ed, looked and listened, but if the facts and circum¬ 
stances fail to rel)nt such j)resum})tion, then you shouk. 
find that he did so stoj) and look and listen. In order tc* 
justify you in finding that he did not sto]), look and listen, 
all the evidence tending to show that should be weighed ii 
the minds of the jury tending to show the contrary. 

You are also instructed that while both the railroad trail 
and the automobile on the highway ap]>roaching the cross¬ 
ing at the same time have mutual rights and obligations, 
that is to exercise ordinary care and i)rudence, yet the rail¬ 
road train has the right of way, and the emjiloyees in 
charge of the train have the legal right to assume that 
the automoltiie is so controlled as to avoid a collision witlij 
said train while it is jittssing over the crossing. 

You are also instructed as a matter of law that if you 
find frt)i.i tlie evidence thtit the llashing lights and warning 
bells were not operating on the night in question at the 
Bates Hoad crossing, this fa<'t lessens plaintitT’s otherwise 
obligation to have discovei-ed in time the apiiroaching train, 
and that the failure of said lights and bells to ojierate at 
the time and place in <iuestion was in the nature of an in¬ 
vitation to cross the railroad track, which fact you are en¬ 
titled to consider along with the other evidence in the case 
as to the contril)ulory negligence, if any, of the deceased 
James R. (’orbin. 

You are further instructed that if those lights we have 
been referring to, the blinking lights or flashing lights, and 
the bells connected with the same apparatus, were not 
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operating at the time this train went over the crossing, 
then the defendant railroad company was guilty of 
104 negligence as a matter of law, and if you find that 
that was the sole and ])roximate cause of the acci¬ 
dent you should find against the defendant in this case. 

You are also instructed, if you find from the evidence 
that James R. (’orbin, the driver of the automobile, was 
guilty of contributory negligence in driving the automobile 
in which the decedent Shiptoii was riding upon the railroad 
tracks at the grade crossing at Bates Road, you are told 
that the contributory negligence of Corbin, the driver, 
cannot be iminited to the decedent Shipton, who was riding 
on the front seat of said automobile as a ])assenger. 

You are also instructed as a matter of law that the bur¬ 
den of proof that the decedent ,James R. Corbin was guilty 
of contributory negligence at the time and place of the 
collision involved herein rests ui)on the defendant. The 
Baltimore and Ohio Railroad Com])any, which must es¬ 
tablish that fact by the prep(biderance of the evidence. In 
other words, whichever si<le charges negligence must es¬ 
tablish it by a preponderence of the evidence. 

As I said at the outset, these plaintiffs charge the defen¬ 
dant, The Baltimore and Ohio Railroad (’ompany, with 
negligence, and they must establish that by a preponderence 
of the evidence. The law is, however, that if a ])arty to a 
suit is also guilty of negligence which contributed to the 
accident or the collision, as a ])roximate cause of the in¬ 
juries sustained, that i)erson cannot recover; the person 
that is guilty of contributory negligence cannot recover. 
That is a defense by the railroad comi)any, and the burden 
is upon the railroad comjmny to establish that Corbin was 
negligent. 

If you believe from the evidence that the train was actu¬ 
ally at or on the crossing and in the course of passing over 
the same that said automobile was driven on to said cross¬ 
ing and hit the side of the engine, then you are instructed, 
if the driver of said automobile in so driving on the cross¬ 
ing and into the side of said engine was the sole and proxi¬ 
mate cause of the accident, then your verdict must be for 
the defendant in each of the above-entitled causes. 

Should you find that the accident was caused solely by 
the negligence of C’orbin and there was no negligence on 
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Ihe part of the railroad coiM})aiiy, neither Corbin or ShijJ- 
ton or their Executors can prevail. That is, if Corbin did 
this, then he was the sole and proximate cause of the colj- 
lision, and your verdict should be for the defendant in bot^i 
cases. 

If you believe from the evidence that the driver of th^ 
automobile, Mr. Corbin, had received reasonably sufl5cienjt 
notice of the approach of said train to said crossinjp 
105 in time to have enabled him to have avoided collid¬ 
ing? with said train on the crossing, whether said 
notice and warning was communicated to him by the blow¬ 
ing of the whistle or the ringing of a bell on the engine, 
or the glare of the headlight on said engine, or was com 
municated to him by the ringing of the crossing bells or 
the flashing of the crossing lights in conjunction with the 
other lights and signs at said crossing, then you are in¬ 
structed that the defendant was not guilty of any negli¬ 
gence which contributed to said collision, and your verdict 
must be for the defendant in both of the above entitled 
cases. 

That is, if it is not proved that the railroad company 
was guilty of negligence in any of the particulars charged, 
as I have read to you just now, then you must find for the 
defendant. 

You are also instructed that if the driver of the auto 
mobile knew, or in the exorcise of reasonable care could 
have known, from the various signals displayed and given, 
that the train was approaching said crossing, and that he 
received such information and knowledge, or if in the exer¬ 
cise of reasonable care he could have received such in¬ 
formation in ample and sufficient time to have enabled him 
to stop his automobile in time to have avoided a collision 
with said train, and he failed or refused to do so, then you 
are instructed that the negligence of the driver was the 
sole and proximate cause of said collision and your verdict 
must be for the defendant in both cases. 

You are further instructed that if you find that the de¬ 
fendant was negligent and that the plaintiflf Corbin was 
familiar with the Bates Road Crossing, and you further 
find that Corbin failed to keep his automobile under such 
control that when he was in a position to see the approach¬ 
ing train he could have stopped his automobile in time to 
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avoid the collision, then you are instructed that the plain¬ 
tiff Corbin was guilty of contributory negligence and your 
verdict must be for the defendant in the case brought by 
the Executrix of Corbin. 

You are also instructed that if you find for the plaintiff 
Corbin, then, in fixing the amount of damages you must 
confine yourselves to a proper compensation for the loss 
of any pecuniary benefit which would have reasonably 
been derived by the wife from the decedent’s earnings as 
shown by the evidence, including such damages as his child 
may have suffered from the loss of that care, counsel, train¬ 
ing and education, if any is shown by the evidence, which 
she might have reasonably received from her father, and 
in fixing the amount you must exclude any consideration 
or allowance to his wife for grief and sorrow or those 
losses which result from the deprivation of the 
106 society and companionshij) of her deceased husband. 

You are further instructed that if you find for 
the plaintiff, the Executrix of Shij)ton, then in fixing the 
amount of damages you must confine yourselves to a 
proper compensation for the loss of any pecuniary benefit 
which would have reasonably been derived by the wife 
from the decedent’s earnings as shown by the evidence; 
and in fixing the amount you must exclude any considera¬ 
tion or allowance to his wife for grief and sorrow or those 
losses which result from the de])rivation of the society 
and comj)anionship of her deceased husband. 

You are further instructed that if under the evidence 
and instructions given to you in this charge you should 
find for the plaintiffs or either of them you will proceed to 
determine from the evidence and assess the amount of the 
recovery herein, not to exceed the sum of Ten Thousand 
Dollars in each case, being the maximum allowed under the 
law by an Act of Congress for the wrongful death of a per¬ 
son; and the measure of such recovery, if any, would be 
the present worth or value of the estate which each of the 
said decedents would have left to their next of kin if each 
of them had lived out their natural term of life. In esti¬ 
mating such damages you should consider so far as showm 
by the evidence the age and occupation of each of the de¬ 
cedents at the time of the injuries which caused their death, 
their bodily health, and ability to earn money, their habits 
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as industry, the contingencies of life, such as ill health, 
non-eniploynient, the increase or diminution in earning ca¬ 
pacity as age advances, their expectancy of life, and all 
other facts and circumstances in evidence as will tend to 
show to the jury what sum or sums they should find under 
the rules herein stated will be fair and reasonable com¬ 
pensation for the loss sustained by the estates of both, or 
any one of the said decedents, as a result of their death. Ir 
arriving at your damages, you will not allow anything for 
pain and suffering for decedents, nor wounded feelings, 
nor grief of their relatives, nor anything by way of ex¬ 
emplary damages or punishment of the defendant. These 
suits are brought only to recover a ])ecuniary loss, namely, 
what the estates of the decedents have lost on account of 
the untimelv deaths of the said decedents and no more. 

Xow, in general, when you return you will be asked 
whether you have arrived at a verdict, and if you find that 
the plaintiff has not established by a preponderance of the 
evidence that the collision was the })roximate cause of the 
negligence of the defendant railroad company, you should 
find in both cases for the defendant company. 

However, if you find that the accident or collision was 
caused solely through the negligence of the defendant com- 
})any, and you find that by a preponderance of the 
107 evidence, then you should find for both plaintiffs 
against the defendant in such amounts as you may 
think will comj)ensate them for the damages sustained. 

However, if you find that the defendant company was 
negligent and that Corbin, the driver of the car, was also 
negligent, you should find for the defendant in the case of 
Corbin’s Executrix against the railroad company. 

If, however, you find that both of them were negligent 
and no negligence being attributed or shown against the 
decedent Shij)ton, you should find for the E.xecutrix of the 
estate of Shipton against The Baltimore and Ohio Rail¬ 
road Company. 

You may retire. 

(^Miereupon, at 2:30 o’clock j). m. the jury retired to 
consider of their verdict, and returned into court at 5:10 
o’clock, p. m., whereupon the following occurred:) 
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A Juror; Your Honor, the jury would like for you to 
read the instruction covering; the crossing of the railroad in 
case the lights were out. 

The Court: Be seated- Of course, you remember that I 
told you that in this case your verdict should be based on 
the question of negligence, and that the burden is upon 
the plaintiff to i)rove negligence by a preponderance of the 
evidence; that if the railroad company had been proved of 
negligence by a preponderance of the evidence in any one 
of the instances alleged in the declaration, and that negli¬ 
gence was the proximate cause of the accident causing the 
deaths, then you should find for both of the plaintiffs. If 
that is not established by a preponderance of the evi¬ 
dence, that the railroad is negligent, then you should find 
for the defendant; but if you find from the preponderance 
of the evidence that the railroad was negligent and that 
the driver of the car was also negligent and the concurrent 
negligence was the cause of the collision, then you must 
find for the defendant as against the driver of the car whose 
negligence contributed to the accident. In that case you 
must find for the railroad as against Corbin, that is if the 
negligence of Corbin was established by the preponderance 
of the evidence. 

If you find that they were both negligent and the con¬ 
current negligence was the i)roximate cause of the accident 
which resulted in the death of Shipton, then you should 
find against the defendant i*ailroad company in favor of 
Shipton. 

Now, getting down to the point that you had in mind. 
As pointed out in the evidence, the law requires that they 
maintain at this crossing flashing lights and bells which 
ring from the time the train came into the block 
108 until after the train had passed Bates Road crossing, 
and if those lights were not working or flashing and 
the bells did not ring when the train passed the crossing, 
in law that would be negligence on the part of the railroad. 
Of course, that might be qualified if it haj)pened a second 
before or a minute before, and they had not had time to 
have had notice of it, either actual or constructive. 

The defendant’s evidence was to the effect that the lights 
were flashing and the bells were ringing when the train got 
there and struck this automobile on the crossing and there 
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was a concussion, as they called it, which caused the break¬ 
ing of this jar. If that hapi)ened they would not ha’.’e 
either actual or constructiv'e notice when this hajipened. 

Then the prayer in this respect was: 

“The jury are instructed as a matter of law that if th(j*y 
find from the evidence that the flashing lights and warnii^g 
bells were not operating on the night in question at the 
Bates Road crossing, this fact lessened plaintitT’s other¬ 
wise obligation to have discovered in time the approachii g 
train, and that the failure of said lights and bells to opera :e 
at the time and place in (luestion was in the nature of an 
invitation to cross the railroad tracks, which fact the jury 
are entitled to consider along with the other evidence iln 
the case as to the contributory negligence, if any, of the d(}- 
cedent, James R. Corbin.” 

The jury are also instructed that if they find from tlie 
evidence that the decedent Corbin, driving the automobil?, 
was guilty of contributory negligence in driving the auto¬ 
mobile in which the plaintiff Shipton was riding, on the 
railroad tracks at Bates Road crossing, you are instructed 
that the contributory negligence of the decedent (’orbin, 
the driver, cannot be imputed to the plaintiff Shipton who 
was riding on the front seat of the automobile in which he 
was a passenger. 

Does that answer your (luestion? 

A. Juror: 1 think so. 

Another Juror: I believe there was some instruction 
covering stop, look and listen when a person comes to a 
crossing. I believe that was mentioned in one of the in¬ 
structions. I 

The Court: Of course you have in mind that one of 
these men was killed instantly and the other died several 
hours later, and of course you know that there was no evi¬ 
dence given by them as to what hajipened either before oi* 
after. 

You are instructed that in the absence of all evidence' 
tending to show whether the jilaintiff’s intestate ((’orbin), 
that is, in the absence of all evidence tending to show 
whether Corbin stopi)ed, looked and listened before atj 
tempting to cross the south track, the ])resum])tion woul4 
be that he did. But that jiresumption may be re- 
109 butted by circumstantial evidence, and it is a ques- 
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tioii for the jury wliether the facts and circumstances 
proved in this ease rebut that presumption, and if they find 
that they do, they should find that he did not stop and look 
and listen, but if the facts and circumstances fail to rebut 
such presumption, then the jury should find that he did so 
stop and look and listen. In order to justify them in find¬ 
ing that he did not, all the evidence tending to show that 
should be weightier in the minds of the jury than that tend¬ 
ing to show the contrary—tending to show that he did not. 

Does that answer the (piestion ? 

A Juror: Can we find for the plaintiff Shipton and not 
find for the i)laintiff Corbin? 

The Court: Yes. You can find for the defendant in both 
cases, or you can find for the i)laintiffs in both cases, or 
you can find for the j)laintiff (’orbin against the defendant 
railroad company, or you can find for Shipton against the 
railroad company, or you can find against him. In other 
words, you can find in favor of the railroad company in 
both cases, you can find against the railroad company in 
both cases or you can find in favor of either one or the 
other of the plaintiffs against: the railroad company. 

Does that cover it? You may retire and consider of your 
verdict, and I trust that you will endeavor to reach a 
verdict in this case. 

110 Order For Inspection of Original Exhibits 

Filed September 13 1939 

* • • 

It appearing to the Court that certain original exhibits 
should bo inspected by and sent to the United States (’ourt 
of Appeals for the District of (’olumbia, it is by the Court 
this 13th day of Sej)tember, 1939, 

ORDERED that the original exhibits offered in evidence 
in this cause and marked for identification as Plaintiff’s 
Exhibits Xos. 3-a, 3-b, 3-c, 3-d, 3-e, 3-f, 3-g, 3-h, 3-i, 3-j, 6 
and 7, and Defendant’s Exhibits Xos. 1, 2-a, 2-b, 2-c, 2-d, 
2-e, 2-f, and 2-g be taken by the (Merk of this Court and held 
by him for safe keei)ing, and the (Merk of this Court shall, 
upon the trial of this case in the United States Court of 
Appeals for the District of Columbia, arrange for the 
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transportation to and the return from said Court of Ap¬ 
peals of said exhibits. 

JENNINGS BAILED j 

Justice. 

No Objection: 1 

HAMILTON & HAMILTON ] 

LEO M McGUIRE 

SIMON HIRSHMAN 
Attorney for Plaintiff. 

Ill Agreed Designafioti of Record on Appeal. 

Filed August 25 1939 

# « • 

The Clerk of the Court shall include in the record on ap¬ 
peal in this cause the following: 

1. Declaration—filed May 23, 1937. 

2. Pleas of defendant—lih d June 18, 1937. 

3. Verdict and judgment for plaintiff for $5,000, Gordon, 
J.—May 11, 1939. 

4. Motion of defendant for judgment or a new trial—filed 
May 20, 1939. 

5. Motion for judgment for defendant or a new trial 
overruled, Gordon, .1.—.June 5, 19.39. 

6. Notice of api)eal by defendant—filed June 23, 1939. 

7. Supersedeas undertaking on appeal—filed June 2.3, 
1939. 

8. Agreed narrative statement of testimony. 

9. This designation. 

HAMILTON and HAMILTON 

By LEO N. McGUIRE 

Attorneys for Defendant 

SIMON HIRSHMAN 

Attorney for Plaintiff 
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112 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 111, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause Xo. 88989 at Law, 
wherein Beatrice R. (’orbin. Executrix, Estate of James 
R. Corbin, Deceased, is Plaintiff and Baltimore & Ohio 
Railroad Company, a body corj)orate, is Defendant, as the 
same remains upon the files and of record in said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 19th day of September, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: Xo. 7520. Baltimore & Ohio Rail¬ 
road Company &c.. Appellant, vs. Beatrice R. Corbin, 
Executrix &c. United States (’ourt of Api)eals for the 
District of Columbia Filed Sep 20 1939 Joseph W. 
Stewart, Clerk. 
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IN THE 


Mniteb Stated Court of Slppealsi 

FOK THE DISTRICT OF COLUMBIA. 
April Ter.m, 1939. 


No. 7520. 


Thk H.\lti.m()Rk and Ohio Railroad Co.mpany, A Body 
(’orporate, Apprllant, 

V. 

Bkatrk’e R. C'orbin, E-xecutri.x, Estate of .James R. 

Corbin, Deceased. 


BRIEF OF APPELLANT. 


This was an action liy Beatrice R. C^orbin, Executrix, 
to recover for the alleged wronjrful deatli of .lames R. 
Corliin, Deceased. 

JURISDICTIONAL STATEMENT. 

(a) Tile lower court had jurisdiction as provided in 
the statute creating a right of action for death by 
negligence. Ad of March 3, 1901, 31 Stat., c. 8.54, sec. 
1303; Title 21, .<ecs. 1 and 2 of the (’ode of the District 
of Columbia of 1929. 

The lower court had general jurisdiction of the cause 
of action as jirovided in the Act of .March .3, 1901, 31 
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Stat. 1200, 1202, c*. 854, sees. (54, 06, 67, 83; Title 18, 
see. 44 of tlie (’otle of the District of (’oluinbia. 

This court has jurisdiction of the appeal as provided 
in the Act of Fehruary 9, 1893, 27 Stat. 435, c. 74, sec. 
7 as amended by tiie Acts of March 3, 1901, and March 
3, 1921; Title 28, sec. 26 of the (’ode of the District of 
Columbia. 

(b) The jurisdiction of District Court as shown by 
plaintiff’s declaration (Hec. 1), and defendant’s pleas 
(Rec. 5). The jurisdiction of this court appears from 
the verdict and judi;:ment (Rec. 9-10), notice of api)eal 
(Rec. 11), time for tiling’ transcrii)t (Rec. 12), and cer¬ 
tification of record (Rec. 70). 

STATEMENT OF TEE CASE. 

Plaintiff’s decedent, liereinafter called ])laintiff, was 
killed at 12:19 A. .M. on February 26, 1937, when the 
automobile which plaintitf was drivinj;: collided with a 
locomotive of the appellant, Baltimore and Ohio Rail¬ 
road (’ompany, hereinafter referred to as defendant, 
on the irrade crossing: at Bates Road, Northeast, in the 
District of (’olumbia (Rec. 6). Just j)rior to collision, 
plaintiff’s car was proceedin.n in a westerly direction 
(Rec. 40), and defendant’s locomotive was proceeding: 
in a southerly direction (Rec. 36) at a speed of be¬ 
tween 65 and 70 miles an hour (Rec. 39). Defendant’s 
track is straijrht from Bates Road (’rossing for a dis¬ 
tance of more than 4747 feet to the north of said 
(’rossini^ (Rec. 35, 36). The locomotive headlijyht was 
burninv: brijjhtly, the locomotive bell was rin.e:in<f, and 
the locomotive whistle started blowinj^ when the loco¬ 
motive was api)roxiniately 1500 feet north of the 
(’rossiiiif and continued until the C’rossinji: was reached. 
The warning flashlights ])laced on either side of the 
(’rossing were flashing as the train approached Bates 
Road (Rec. 38, 39). These lights began to flash when 


the train j)asso(I ov(m* an insulated joint 4747 feet north 
of the (’rossinij. Tlu‘ plaintilY was familiar with the 
(’rossinii: and liad used it several times (Kec. H)). 
Plaintiff’s ear was demolished in the collision and 
])laintiff so seriously injured that he died shortly 
thereafter, without irivinu' any explanation eoneernini*- 
the collision. 

The flashlijijhts that protect the (’ro.ssinu: were not 
workiiiii: about half an hour aftei- the collision (Kec. 
17), and it developed that the cell of one of the batteries 
that lijrht the flashlij>:hts had been broken, thus discon- 
nectin.i;- the entire battery circuit (Rec. 24, 4S, 49)- 
There was evidence that about three hours bcfoie the 
collision a train was on the northbound track at I'ni- 
vcrsity Station but j)ointinj»- towards Bates Hoad, and 
that the tlashlijrhts were not then Hashinji-, but there is 
no (‘vidence that the train was in the block that would 
cause the lij'hts to Hash (Rec. 50). F^laintiff contends 
that defendant was neglijrent in failing to have the 
flashlights operating before the collision, and that 
j)laintiff was free from negligence contributing to his 
death. 

Defendant’s position is that the evidence shows that 
the flashlights were operating immediately |)rior to the 
collision, that other signals were shown and continu¬ 
ously given by the approaching train, and that the im¬ 
pact of the collision caused the battery cell to bieak. 
Furthermore, even if defendant were negligent, th(‘ 
contributory negligence of plaintiff obviously bars re¬ 
cove rv. 
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STATEMENT OF POINTS. 

I. 

The court erred in denyinji; the defendant’s motion 
to direct the jury upon all the evidence in the case to 
return a verdict for the defendant. 

n. 

The court erred in refusing to give to the jury De¬ 
fendant’s Prayer No. 2, as follows: 

“The jury are instructed under all the evidence 
to return a verdict for the defendant in the case of 
Heatrice K. CU)rl)in, Kxecutrix of James K. (’orbin, 
Dec’d V. The Baltimore and Ohio Kail road (’om- 
pany, Law No. 88989.” 

III. 

The court erred in giving to the jury I’laintitf’s 
Prayer No. 2, as follows: 

“The jury are instructed as a matter of law that 
if they find from the evidence that the Hashing 
lights and warning bells were not operating on the 
night in (luestion at the Bates Road Crossing, this 
faet lessened plaintiff’s otherwise obligation to 
have discovered in time the approaching train and 
that the failure of said lights and bells to operate 
at the time and place in (luestion was in the nature 
of an invitation to cross the railroads tracks which 
fact the jury are entitled to consider along with 
the other evidence in the case as to the contribu¬ 
tory negligence, if any, of the decedent, James K. 
Corbin.” 

IV. 

The court erred in refusing to give to the jury De¬ 
fendant’s Prayer No. 8, as follows: 

“The jury are instructed that if they find from 
the evidence that the breaking of the battery jar 
was due to the concussion resulting from the col¬ 
lision between the automobile and the train, then 
they are instructed that their verdict should be for 
the defendant in both cases.” 



SUMMARY OF ARGUMENT. 

1 . 


The court should have granted defendant’s motion 
and instruction for a verdict in favor of defendant be¬ 
cause: 

(a) The evidence fails to show that defendant was 
negligent. 

(b) The evidence and necessary inferences there¬ 
from conclusively establish negligence of plain- 


The court erred in granting Plaintiff’s Prayer No. 2 
for the reasons that: 

(a) Said prayer fails to advise the jury of any 
standard of conduct required of the plaintiff. 

(b) Said prayer negatives the court’s instructions 
concerning plaintiff’s contributory negligence. 

3. 

The court’s refusal to give the jury Defendant’s 
Prayer No. 8 was error for the reason that from the 
evidence it is apparent that if the battery cell in ques¬ 
tion was not broken until the time of the collision, then 
the lights were flashing as the plaintiff approached the 
crossing and defendant was absolved of any negli¬ 
gence. The court’s refusal to give said prayer pre¬ 
vented consideration of defendant’s defense by the 
jury. 
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ARGUMENT. 

I. 

The Plaintiff Failed to Establish the Negligence of 

Defendant. 

The law is well settled that the burden of proviug 
defendant’s negligence was upon the plaintiff and in 
the absence of proof of such negligence the ])laintiff 
cannot recov’er. 

Looui'jj V. R. R. (Jo.. 2tK) U. S., at p. 488: 

“But the negligence of a defendant cannot be 
inferred from a ])resuniption of care on the i)an 
of the ))erson killed. A ])resuinption in the j)er- 
formance of duty attends the defendant as well as 
the ])erson killed. It must be overcome by direci 
evidence. One ])resnm))tion cannot ])e built upon 
another.” 

Bi'unvtt V. WasJinigton Tcrmuial f’o., .V) App. 1). (’. 
Ill, 113 (2 Fed. 2d 913): 

“Xegligence is a matter of i)roof to be estab¬ 
lished by conii)etent evidence. The burden of es¬ 
tablishing negligence is upon the complaining 
j)arty. The mere fact that an accident occurred, 
creates no presumption of negligence on the part 
of the defendant com])any. It is an afHrmative 
fact, incumbent upon the i)laintift', to pi-ove and 
establish by such direct and positive evidence that 
the jury may reasonably infer the facts uixni which 
negligence may be predicated. * j|- jjj,. 

plaintiff is unable to adduce :;jufficient evidence* to 
show negligence on the ])arty of the def(*ndant. it 
is only one of the many cases in which tin* plaintiff 
fails in his testimony, and no mere syjnpathy for 
tin* unfortunate victim of an accident justifies any 
dc'parture from the .settled rules of proof i-esting 
upon all plaintiffs.” 


i 


The collision in (jnestion occurred at 12:19 a. ni. P\‘l)- 
ruary 26, 1937. 

The record, far from establishini:: the neicliirence of 
the defendant, shows that the defendant ])erfornied all 
of the oblijrations imposed upon it so far as ])laintiiV 
was concerned. The uncontradicted evidence shows 
that Bates Road was thinly traveled in the niirhttime 
(R. 18); that the train was traveling: at l)etween (if) and 
70 miles per hour (R. 37, .39); that the allowed speed 
was 70 miles per hour (R. 37); that the l()e()m()tiv(‘ 
headli,i*:hts, whistle and bell were in ])erfeet eondition 
(R. 41, 42); that the engine bell was rineintr and the 
enjjine whistle blowing from the time the engine passed 
the whistle ])ost about 1,500 feet from the crossing un¬ 
til the train was on the crossing, and the bell eontimied 
to ring until the engine stop})ed after the collision (K. 
36, 40); that the engine headlight casting a beam 1,000 
to l,i300 feet ahead was burning (R. 37, 41); that im¬ 
mediately before the collision occurred the warning 
flashlights at the crossing were burning (R. 36, 37. 38, 
I'ltf.’s Ex. .3e, R. .39-41, Deft.'s Ex. 2F); and that 
))laintitT’s automobile was driven into the side of de¬ 
fendant's locomotive (R. 41, Pltf.’s b]x. 3i and .3.i). 

In view of the foregoing direct and iineontradieted 
eivdenee it is immaterial whether the lights were work¬ 
ing after the collision. It is conceded that one* of the 
battery cells which supply current to the Hashlights 
was found broken after the collision. Tin* testimony of 
Dr. Hubbard, an expert in the field of vibrations, sliows 
that this cell was broken as the result of the siiigb* 
shock created by the collision (R. 47, 48), Tlie evi(l{*ncc 
is uncontradicted that all the battery jars wei'e waslu'd 
and refilled on February 12, 1937, and that an insju'c- 
tion of them was made on February 23, 1937, at wliicli 
time they were all in good sha))e, and there is no evi 
<lence to explain the breaking of the batt(*ry cell on tin- 
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early nioniin^ of February 26th other than that of Dr. 
Hubbard. The evidence shows that the .a:round was 
frozen on the night of the collision (R. 18, 25, 29, 31). 

Upon all the evidence the plaintitf plainly failed to 
prove any negligence on the part of the defendant that 
contributed to plaintiff’s death, and accordingly the 
lower court erred in failing to direct a verdict foi- the 
defendant. As this court said in 

Small v. Pennsylvania R. R. Co., 65 Aj)p. 1). (’. 112, 
116, 80 F. (2d) 704: 

“It conclusively appears that the automobile 
collided with the side of the engine when the engine 
was crossing the highway. It therefore appear> 
that the proximate cause of the collision wa> nol 
due to any failure on the part of the defendant to 
blow the engine whistle oi' to ring the hell on ap 
proaching the crossing hut to the reckless disre¬ 
gard of the warnings on the highway and at the 
cro.ssing and propelling the automol)ile into the 
side of the moving engine.” 

If this Court should be of the opinion that there was 
sufficient evidence of defendant’s negligenci* to go to 
the jury, 

The Contributory Negligence of the Plaintiff Was 
Conclusively Established. 

The plaintiff did not suddeidy eome upon a crossing 
of which he had no knowledge but on the contrary was 
familiar with this Bates Road crossing and had used 
it a number of times (R. 19). 

In addition to the warnings already referred to, 
namely, engine bell, whistle and headlight, and flash¬ 
light warnings, there w’as a di.se sign marked “CAU¬ 
TION RR” located on the north side of Bates Road 
124 feet east of the nearest north bound rail and stand- 
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iiiji: about ;JVl' foot liijjh (K. 39) (R. 14, 16, Ptff’s Ex. 
.‘)C*, Deft’s Ex. 2 A, R. 21). Moreover tliere was a rail¬ 
road cross buck sii»:u 22 feet east of the nearest rail 
of the norlhbound track. To tills siuii was attached a 
set of warniiiji: flash lights which lights faced toward 
the east (R. 14, 15, PtlT's Ex. 3c) (R. 3S, 39, Deft’s 
Ex. 2A). The evidence establishes conclusively that 
))laintiff when 22 feet from tin* nearest rail of the 
northbound track or .34 feet from the nearest rail of 
the southbound track had view to the north (the di¬ 
rection from which the train was coming) of approxi¬ 
mately om* mile (R. 14, .3S, .39, Deft's Ex. 1 and 2(’). 
When plaintiff was 27 feel from the noi-thbound track 
or 39 feet from the nearest rail of the southbound track 
plaintitT had a view uj) the track to the north of ap- 
proximately 1,600 feet (R. .3<S, .39, Deft’s Ex. 2E). The 
tiack on whi«*h the train was running was straight for 
a distanee of at least a mile to the north of Bates Road. 
(Deft’s Ex. 1, and 2('.) 'Fhe foregoing (‘xhibits are 
ref(‘n-ed to for the reason that estimates of witnes.ses 
are shown by their own testimony to be inaccurate and 
undepmidable, in short to be mere gues.ses. 

Office*)- Daniel .Joseph Slattei-y testified ( R. IS) that 
yon conhl not see a tiain coming fiom the north until 
you were within 5 feet of the neai-est i-ail, but he fur- 
thei- testlli(‘d that when standing whei-e the flash light 
signals wei’e, and looking noith la* could see uj) the 
track “a half a mile, Voui- Honoi-.” (R. 19.) The plain¬ 
tiff’s plat pi-ei)a!-ed by an eiigineei- as well as his tes- 
timorjy pi-ove that the flash light signals we)-e 22 feet 
fi-om the east lail of the noi'thbound track (R. 14), 
and thei-efoi-e, accoi-ding to (tfficei- Shitteiw, a view of 
OIK* half a mih* could bt* had from a point 22 feet east 
of the northboinul ti-ack. 

()fffcer Oscai- .1. Sec* testific*d that you had to go to 
approximately 5 or 6 feet from the east I'ail of the 
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northbound track {R. 20) before you could see the 
trains that were .iroing soutli into AVashinjrton, but he 
also testified (R. 21) that the Hash liij:ht siirnals east 
of the tracks were just a few feet from the northbound 
track. It is beyond (luestion that these same flash 
li^^ht sijjnals are in fact 22 feet from tlie nearest rail 
of the northbound track. (R. 14.) 

?’’rancis I’yle testified (R. 26) that you have to })ull 
your car practically up to the northbound track before 
you can see up the track to the north; that the hill was 
not more than 2 feet away from the track, but he fur¬ 
ther testified that the cross-arm signal (to which the 
flash lijrhts were attacheil) east of the tracks was not 
over H or 4 feet f>-om th(‘ northbound track (R. 26) 
and added that if you stood where the siijnal pole is 
you could see down the track as much as one half a mile. 

Inasmuch as these* witnesses of plaintiff all testi¬ 
fy to a view to the north of at least one half a mile 
from the flash lii^ht sii^nal pole, we must conclude that 
plaintiff" had a view of at least one half mile to the 
north when he was 22 feet from the east rail of the 
northbound track or 34 feet from the nearest lail of 
the southbound track on which this train was rimnin.u. 

Since plaintiff" was familiar with the crossinij:, it was 
(*bviously ])laintiff"*s duty to maintain a lookout toward 
the north. That plaintiff" failed to e.xercise any care is 
evident from the fact that had he looked in time, he 
could have seen the approach!ni*- train before he itot 
to and drove on the crossing. 

.Moreovei' the uncontradicted evidence shows that 


])laintitf drove his automobile into the side of the 


traiji locomotive. 


l*laintiff”s exhibits 3i and 3j which 


are photographs of the locon.otive taken less than 3 
hours after the collision show the collision marks on 


the engine cylinder. The mute evidence of these pho¬ 
tographs is corroborated by locomotive Foreman 
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BoucIum- wlio testified as to the aeeuraey of the ])hoto- 
uraphs and further, that thei-e was no evidence of 
daniaire to tin* cowcatcher in fi'ont of tlie locomotive. 

The duty of a jn'i-son ai)i)i»)achin.ii a railway cross- 
in.u: 'vas distinctly stated in the case of 

Xorfhrni P(t( ifi( lUi. v. Fn'riium. 174 V. S. 382: 

“The duty of a )K*rson approaching- a railway 
crossinii’, wlu*tlu‘r <li-ivin.ii- oi- on foot, to look and 
listen Ix'fore crossini; the tiack, is so elementary 
and has been affirme«l so iminy times by this (\)ur1. 
that a mere ref(*rence to the cas<‘s of Railroad 
(’ompany \-. Houston. !).”> V. S. f){i7. and Schofield 
V. ('hicai>-o (k St. Paul I?ailway Co.. 114 U. S. fil.”), 
is a sutfici<‘nt illustration of tlie •;en(*ral rub*." 

A?nl this Court in S>tnill \. Pa. HP. ('>>.. sKfirti. sai<l: 

“It may be isere suii-^'ested tliat in the modern 
m(‘tho(l of hiiihway travel by automobile a much 
v:r<*ater I'esjumsibility is placed upon the travel- 
inir public in approachinu- railway crossinjis than 
was the case in the hors(*-an(l-bim-iiy days. ' * * “ 

“ * I'he responsibility. theref(»re. of the 

di-iver of :in automobile approachiui*- a I'ailway 
tra«-k to stoj). look, and listen is ureatly increased 
by the ))reseut conditions of li-avel." 

While there is a i»resumptiou that the plaintiff e.\- 
erciscd due care the |)resumption fails when it is shown 
to be contradicted by the ])hysical facts. As was sai<l 
in the Fre<*iiian case, 

“When it appears that if prope*i- j(recautioiis 
Were taken they c(»uld tiot havi* failed to jtrove 
(dVectual. the court has no riiiht to assmm*. espe- 
ci.-dly in face of ail the te>tImony that such pre¬ 
cautions Were taken. ' * 

“If, in this case, wc were to <liscard the evi¬ 
dence of thi-ee witnesses i*ntirely, there would still 
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remain the facts that the <leeeased approached a ^ 

railway crossiiijr well known to him; that the train 
was in full view; that if he had used his senses 
he could not have failed to see it; and that, not¬ 
withstanding: this, the accident occurred. Judj»- 
iiiir from the common e.xperience of men, there can 
be but one ])lausible solution of the ])roblem how 
the collision occurred. He did not look; or if he 
looked, he did not heed the warnin.e: and took the 
chance of crossing? the track before the train could 
reach him. In either case, he was clearly guilty ♦ 

of contributory negligence.” 

And in Va. .S'. 11’. HR. ('o. v. Shinurr, 119 Va. 84.'1, 

89 S. H 887, the court said: 

“This court has repeatedly declared that courts 
are not re(|uired to believe that which is contrary ■* 

to human experience and the law of nature, or 

which thev traditionallv know to be incredible. 

• • 

Though the case be heard as uj)on a demurrer to 
the evidence*, the court will not stultify itself by 
allowing the verdict to stand, although there may 
be evidence tending to sup])ort it, when tin* physi¬ 
cal facts demonstrate such evidence* to be* untrue. ^ 

and the verdict to be unjust anel unsu})])orted in 
law and in fact. N. & W. R. R. (^o. v. Stricklcr, 

188 Va. 15.3.’ 

Situations very similar te) that here presented have 
been considered bv our highest court anel in t*ach simi- 
lar instance that court has helel that the negligence of 
the elriver e)f the aute)me)bile as a matter of law pre- 
v’ents recovery. In the case of B. d* O. B. B. Co. v. 

Fidelity Sforayr ('(nnyany, Ap]). 1). C. 92 (2 Fed. 

2d, 310) this Court declare‘el; 

“It is the duty of a pedestrian or a elriver of a 
vehicle, before entering upon railway tracks, es¬ 
pecially the tracks of a steam railway, to use his 
.senses e)f sight and hearing and keep a lookout for 
approaching trains.” 
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And with respect to the obligation of persons ap¬ 
proaching a crossing when conditions make it more 
difficult to see approaching trains, the court said at 
page 312: 

“Assuming, however, that the track was over- 
hung l)y a fog wiiich obstructed the view, this 
would tend to minimize the duty imposed upon the 
engineer, inasmuch as he was only recjuired to 
guard against ol)jects on the track, or approach¬ 
ing the h’ack, whicli could be seen from his posi¬ 
tion on the engine. It would, however, tend to 
emphasize the ol)ligation resting upon the oper¬ 
ators of the truck, since they would be charged 
with the dutv of not onlv looking and listening for 
an approaching train, but of exercising the utmo.st 
care, in view of the unfavorable weather condi¬ 
tions, before entering the danger zone.'' 

And the Court held that tlie lower court should have 
granted defendants j)rayer for a dii'ected verdict. 

And in the ca.se of H. d' 0. H. R. v. (ioodman, 27.') 
U. S. 66, the Sui)reme (’ourt in an opinion by Mr. Jus¬ 
tice Holmes reversed the lower court which had sub¬ 
mitted the case of negligence to the jury. We (juote 
the opinion in })art: 

“Goodman was driving an automobile truck in 
an easterly direction and was killed by a train 
running southwesterly across the road at a rate 
of not less than sixty miles an hour. The line was 
straight, but it is said by the res])ondent that 
Goodman ‘had no practical view’ beyond a section 
house two hundred and forty-three feet north of 
the crossing until he was about twenty feet from 
the first rail, or, as the res])ondent argues, twelve 
feet from danger, and that then the engine was 
still obscui'ed by the section house. He had been 
driving at the rate of ten or twelve miles an hour, 
but had cut down his rate to five or six miles an 
hour at about forty feet from the crossing. It is 
thought that there was an emergency in which, so 
far as appears, Goodman did all that he could. 
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“We do not jro into further details as to Good- 
man’s precise situation, beyond nientionin,u: that it 
was daylii»:ht and that he was familiar with tlu' 
erossinu:, for it ai)])ears to us plain tliat nothi!!**- i^ 
sujiirested by the evidence to relieve Goodman 
from responsibility for his own death. When a 
man uoes upon a railroad track he knows that In* 
iioes to a place where he will he killed if a train 
comes ui)on him before lie is clear of the track, lie 
knows that he must sto]) for the train, not the train 
stop for him. In such circumstances it seems to 
us that if a driver cannot be sure oth(*rwise 
whether a ti’ain is danirerouslv near he must stop 
and iret out of his vehicle, althouirh obviously he 
will not often be required to do more than to stop 
and look. It seems to us that if he relies upon not 
hearinu' the train or any siirnal and takes no fui - 
ther precaution he does so at his own risk. If at 
the last moment Goodman found himself in an 
emerireney it was his own fault that he did not re- 
<luce his sjieed earlier or come to a stop.” 

In the case at bar plaintiff by familiarity with the 
crossin" was charged with knowledge that his view to 
the north would bo somewhat obstructed until he was 
about 40 feet from the track; he was charged with no¬ 
tice that the train would not stop for him and if he but 
stopped and looked he would avoid any collision. Ills 
failure to stoj) and look was, in the words of .Mr. Jus¬ 
tice Holmes “at his own risk” and “it was his own 
fault that he did not reduce his speed earlier or come 
to a stop.” 

And in the case of MilU'r v. Uniou Pacific Hailirai/ 
('ompany, 290 U. S. 227, decided December 4, 1938, it 
appeared that Mr. Miller had been driving his automo¬ 
bile westerly along the highway j)arallel to the rail¬ 
road track to a point about 71 feet south of the railroad 
track, where it was turned into a road running north¬ 
erly across the track. The crossing was a familiar one 
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to decedents; and, from the point where the automo¬ 
bile was turned, trains from the East were in j)lain 
view from a distance of 2,000 feet. The train wliicli 
caused the accident came from the East at a >peed of 
from 50 to 60 miles an hour. There was evidence that 
the whistle was not sounded; that the train was about 
an hour late; that it usually slowed down in approach- 
iny; the crossing to about 25 or 30 miles per hour; and 
that a city ordinance limited the speed of trains with¬ 
in the city to 20 miles. The intersection was a few feet 
bevond the citv boundarv line. The trial (’ourt di- 
rected a verdict for the defendant in the case of both 
the driver and his passenger. The Supreme (’ourt re¬ 
versed the case so far as the passenger was concerned, 
but as to the driver the Court said: 

“So far as the case for the death of the husband 
is concerjied, we agree with the courts below. Con 
tributory negligence on his part was clearly estab¬ 
lished under the general rule frecpiently stated by 
this court. We need do no more than refer to the 
case of Xorthein Pacific K. Co. v. Fr(‘em.Mn, 174 
U. S. 37f), where a person killed by a moving train 
at a railroad ci’ossing well known to him, with the 
coming train in full view which, he could have s<‘en 
while forty feet distant from the track if he had 
looked, was b(*ld guilty of contributory negligenee 
because, jmtting aside the oi-al testimony, these 
facts demonstrated that either he did not look <»r 
took the chance of crossing before tbe train i-eached 
him. ‘When it appears,’ the court said (p)). 3S.3- 
3S4), ‘that if proj)er precautions were taken they 
could not have failed to prove effectual the court 
has no right to assume, especially in face of all the 
oral testimony, that such precautions were taken. | 
. . . Judging from the common e.xpericnce of men. 
there can be but one plausible solution of tbe prob¬ 
lem how the collision occurred. He did not look; 
or if he looked, he did not heed the warning, and 
took the chance of crossing the track before the 




train could reach him. In either case he was clearlv 
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.ii:iiilty of contributory negligence.” Authority for 
this view was found especially in Railroad (’o. v. 
Houston, 95 IT, S. ()97, 702.” 

We are aware of no case in this juri.sdiction holding 
to the contrary’. The case of Pokora v. Wdhash Hall¬ 
way Company, 292 U. S. 98, was cited by plaintiff in th(‘ 
argument before the lower Court. However, that case 
is plainly distinguishable on its facts, in that the evi¬ 
dence showed that the plaintiff did stoj) his car befoie 
going over the crossing and further that owing to a 
number of box cars on sidings near the crossings, the 
plaintiff was unable to obtain a safe view to be of any 
help to him. In the instant case, there is no evidence 
that the plaintiff stop])ed and the ])hysical conditions 
at the crossing show conclusively that had plaintiff 
stop])ed in a position of safety, he could have seen in 
the direction of the approaching train for a distance of 
approximately a mile. Accordingly, the rule in tlu* 
Pokora case can have no application here. 

Ap])ellant respectfully submits that ujam the facts 
and authorities hereinbefore referred to the judgment 
in this case should be reversed and the lowei- coui t l)e 
directed to set aside the judgment heretofore entered 
in favor of the ])laintiff and to enter jndgm(*nt for tlie 
defendant. Baltimore and Carolina Line v. Hrdman, 
295 U. S. 654; Rule 50 (b) Rules of (’ivil Procedure 
for the District Courts of the United States. 

Respectfully submitted, 

(Jkoi!(;k K. Ha.mii.tox. 

John J. Ha.miltox. 

Geohgk E. Ha.miltox. .]h.. 

Hexky R. Gowek. 

Leo N. McGuihe. 

Attorneys for Appellant. 
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IN THE j 

Winitth States Court of ^peals | 

FOR THE DISTRICT OF COLUMBIA. 

April Ter.m, 1939. j 


No. 7520. 


The Balti.more and Ohio Railroad (’ompany, a Body 
Corjiorate, Appellant, 

V. 

Beatrice R. Corbin, Executrix, Estate of James R. 
Corbin, Deceased, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT OF CASE. 

This was one of two cases consolidated for trial be¬ 
low to recover damajics for the wronj^ful deaths of 
two persons due to the neirlijjcnee of the appellant, 
the Baltimore & Ohio Railroad Company, by reason 
of its failure to keep an automatic signal device sys- 
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teni, installed by it at Bates Road Crossing; in the Dis¬ 
trict of Columbia, in working order at the time of the 
accident (R. ]). 2). The jury found for each ])laintifT 
and awarded damages in the sum of $5,000.00 each, 
and defendant appealed from the verdict in the so- 
called “Corbin” case. 

James A. Corbin, 46 years of age, an auditor em¬ 
ployed in the Internal Revenue Department (R. p. 
35), hereinafter called the plaintitf, was mortally in¬ 
jured at 12:19 A. M., on February 27, 1937, when the 
automobile which plaintiff was oj)erating and in which 
Charles C. Shipton, a fellow employee, was a passen¬ 
ger, was involved in a collision with an express train 
(R. p. 5) of the appellant, the Baltimore & Ohio Rail¬ 
road Company, hereinafter referred to as the defen¬ 
dant, consisting of a locomotive and 17 cars (R. p. 33), 
at a grade crossing known as Bates Road cro.ssing 
Northeast, in the District of Columbia. 

Immediately prior to the collision, plaintiff’s auto¬ 
mobile was proceeding in a w’esterly direction on 
Bates Road, Northeast, in the District of Columbia 
and the defendant’s train was coming in a southerly 
direction, into Washington, at a speed of between 65 
and 70 miles j)er hour (R. j)p. 36 and 37), being late 
according to its schedule (R. p. 33). 

At the point of collision, the defendant maintained 
two sets of tracks, one running north, out of Wash¬ 
ington, and one running south, into Washington. 
Bates Road, Northeast, runs in an easterly and west¬ 
erly direction. Approximately forty feet from the 
nearest north bound rail, and running right up to the 
right of way of defendant, as one approached this 
crossing travelling in a westerly direction, there was 
a bank about ten feet high (R. p. 6). As one ap- 
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proached the intersection of Bates Road and the rail¬ 
road tracks, travelling in a westerly direction (being 
the same direction in which plaintiff was travelling), 
traffic had to proceed within five or six feet of the 
nearest north rail before a view could be had of the 
tracks to the north, or trains coming south into Wash¬ 
ington, due to this high bank (R. pj). 18, 21, 22, 26, 30, 
and 33). Bates Road itself for a considerable distance 
east of the defendant's tracks was winding and steep 
(R. pp. 21, 24 and 28). Also as one reached the right 
of way from the east to cross the track there was an 
upgrade across the tracks (R. ]). 21). 

Approximately twenty feet from the nearest north 
bound rail of defendant’s tracks, the defendant in 
1924, had installed certain electric signalling devices 
by order of the District of (’olumbia Commissioners 
(R. p. 5), consisting of alternating red flashing lights 
and an automatic bell, to warn vehicles and pedestrians 
of the approach of trains in the block signalling 
system, which lights and bells would automatically 
start oi)erating when a train was 4,747 feet north of 
Bates Road and 3,448 feet south of Bates Road (R. 
]). 34). The units operating the system were contained 
in a solid concrete box made of one piece of concrete 
(R. p. 49) approximately 3M> feet or 4 feet long and 
about 18 to 20 inches high (R. p. 25) located about 12 
feet south of Bates Road and 18 feet east of the first 
of the north rails (R. p. 14). (Plaintiff’s exhibits Nos. 
2 and 3-d). This concrete box contained 23 glass 
1-gallon battery jars, arranged in three rows (R. p. 24) 
with spaces between each jar and the sides of the box 
(R. p. 31), each jar containing caustic soda and water 
and a small quantity of oil which covered the surface 
of the electrodes and acts as a floating cover (R. p. 51.) 
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As a result of the collision plaintiff’s car was com¬ 
pletely demolished, being found immediately after the 
collision at a distance of 174 feet south of the crossing 
and 14 feet from the first of the north bound tracks, 
and 40 feet away to the southeast of the north bound 
tracks was found the motor of the automobile (R. 

p. 16). 

The speedometer of the car showed a registration of 
only 230 miles (R. p. 17). Shipton, the passenger, was 
instantly killed. Plaintiff was so seriously injured that 
he died a few hours thereafter at a hospital without 
giving any explanation concerning the collision. There 
were no eye witnesses to the accident. 

Within twenty minutes after the collision the police 
arrived and found that the signal system installed at 
the crossing was not functioning even though there 
were trains in the signal block (R. pp. 17, 20, 26 and 27) 
and on opening the concrete box which housed the units 
controlling the system, one of the glass jars, the third 
from the left in the front row (R. pp. 25 and 27) was 
found to be broken, the bottom of the jar being com¬ 
pletely separated from the remainder of the jar (R. 
p. 24). The broken and defective jar was removed by 
the police and produced at the trial. The remainder 
of the jars were then hooked up in a series and the 
lights and bells were then in full operation again. 
No marks of any kind were found on the outside of 
the concrete box. 

The evidence on behalf of the plaintiff further 
showed that between 7:30 P. M. and 8:00 P. M., and 
then again at 9:00 P. M. on Feb. 25, 1937 the evening 
immediately preceding the accident, automobiles 
travelling in the same direction in which plaintiff’s 
automobile was travelling at the time of the collision. 
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arrived at the tracks just as a train or trains were 
passing, or within the block signal system, but the bells 
and light w’arnings were not functioning on those oc¬ 
casions (R. pp. 50 and 52). 

Plaintiff contended below, and the jury found, that 
the defendant was negligent in failing to maintain the 
signalling devices installed at said crossing in proper 
working order and that the accident was caused solely 
by the negligence of the defendant. 


SUMMARY OF ARGUMENT. 

(1) The Court did not err in overruling defendant’s 
motion for a directed verdict and refusing to grant de¬ 
fendant’s Prayer No. 2. There was evidence of neg¬ 
ligence on the part of the defendant to justify submis¬ 
sion of the case to the jury and there was no evidence 
to justify the Court in finding that plaintiff was guilty 
of contributory negligence as a matter of law. 

(2) The Court did not err in granting plaintiff’s 
Prayer No. 2. The instruction given was amply sup¬ 
ported by the evidence in the case and by the au¬ 
thorities. 

(3) The Court did not err in refusing to grant de¬ 
fendant’s Prayer No. 8, for the reason that it was cov¬ 
ered in the general charge of the Court to the jury, 
and the argument of defendant’s counsel to the jury 
on this point. 
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ARGUMENT. 

Defendant maintains that the court below erred in 
the following particulars: 

(1) The court should have granted defendant’s mo¬ 
tion and instruction for a verdict in favor of defen¬ 
dant. 

(2) The court erred in granting plaintiff’s prayer 
No. 2. 

(3) The court erred in refusing to give defendant’s 
prayer No. 8. 

( 1 ) 

There was evidence introduced on behalf of the 
plaintiff showing negligence on behalf of the defendant 
to support the verdict of the jury. 

It was proved at the trial and is admitted that within 
twenty minutes of the collision the signal warning 
system w'as not working due to a defective glass bat¬ 
tery jar. 

Evidence on behalf of the plaintiff also showed that 
at some hours in the evening, immediately preceeding 
this accident this automatic signal system was also not 
working. Witness Theresa Beckett, (R. p. 50) testi¬ 
fied that about 9:00 P. M. of Feb. 25, 1937, the evening 
immediately prior to the collision she was in a car go¬ 
ing westerly on Bates Road and as she got to the cross¬ 
ing she saw a train to the south at University Station, 
headed towards Bates Road. She noticed the head¬ 
light on the engine. In response to a question on 
cross-examination by counsel for the defendant she 
stated, “I could see the train and knew’ it w’as between 
the station and Bates Road.” She testified that she 
heard no bell ring and there were no red signal lights 
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flashing at that time. She was familiar with the cross¬ 
ing and had occasion to go over the crossing at other 
times when trains were approaching and had seen the 
lights flash and heard the bells ringing. The stipula¬ 
tion (R. p. 34), shows that south of Bates Road cross¬ 
ing, or in the direction of University Station, the 
block signal system starts operating when a train is 
3,448 feet south of Bates Road. Defendant’s witness 
testified (R. p. 36) that below University Station (that 
is south of University Station) there is an insulated 
joint on the tracks going west (north) from Wash¬ 
ington and is some 3200 feet away from Bates Road 
crossing. When a train passes over that insulated joint 
going west (north) it automatically starts the lights 
and bells at Bates Road crossing. Witness Beckett’s 
testimony (R. p. 50) was to the effect that the train 
she saw was hctwccn the University Station and Bates 
Road crossing; hence well within the signal block 
system when the lights should have been flashing and 
the bells ringing at Bates Road. 

Witness Davis testified (R. i). 52) that between 7:30 
and 8:00 P. M., of Feb. 25, 1937, the evening prior to 
the accident, going in an automobile in the same direc¬ 
tion which i)laintiff was travelling, he came to the 
crossing and had to stoj) as a train was going over the 
crossing, but he did not see any lights flashing or hear 
the automatic signal bells ringing. 

The evidence of the plaintiff therefore disclosed 
that about four or five hours before the accident the 
automatic signal devices at Bates Road crossing were 
not operating when trains were in the block signal 
svstem, and that within twentv minutes after the ac- 
cident, the signal devices were not functioning, and 
when the control box was oi)ened it was found that one 



of the glass jars were broken, which had caused the 
defect in the system. 

Defendant in an attempt to overcome the effect of 
the discovery of the broken jar, attempted to maintain 
that the collision between the automobile of plaintiff 
and the train of the defendant set up vibration which 
caused one out of 23 jars to break and introduced an 
expert who so testified. Plaintiff, on the other hand, 
introduced two exj)erts, one John Philip Schrodt, em¬ 
ployed in the National Bureau of Standards, Electric 
Division, as an associate electrical engineer engaged 
in electro chemical work, dealing primarily with bat¬ 
teries (R. p. 51), w’ho testified as follows; 

“in my opinion it would be rather remote to think 
that the vibration created by that collision would 
cause one jar in the battery box to break while the 
other 22 remained intact”. 

and one, Thomas J. McKavanaugh, a professor of 
electrical engineering at Catholic University, and 
formerly chief engineer for the Potomac Electric 
Power Company, and concerned with vibrations set 
up by tremors on the foundation of machinery (R. p. 
55), who testified as follows: 

• • • in my opinion the vibration which resulted 
from that collision could not break out the bottom 
of only one of the battery jars located in the bat¬ 
tery box near the crossing. I saw the concrete 
storage battery box this morning, and am familiar 
>\dth Bates Road crossing”. 

In view of the above evidence adduced on behalf of 
the plaintiff, and all inferences which may be justi¬ 
fiably drawTi therefrom, it is respectfully submitted 
that the court did not err in failing to grant defen- 
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dant’s motion for a directed verdict. As this court I 
recently stated in its opinion on the case of Regal 
Cleaners <£' Dyers, Inc., v. Pessagno, No. 7195, decided 
Nov. 27, 1939: 

“When a given state of facts is such that rea¬ 
sonable men may fairly differ upon the question 
as to whether there was negligence or not, the de¬ 
termination of the matter is for the jury. It is 
only where the facts are such that all reasonable 
men must draw the same conclusions from them, 
that the (juestion of negligence is ever considered 
as one of law for the (’ourt". Grand Trunk Rwy. 
(\). V. Ives, 144 U. S. 408; Improvement Co. v. 
.Munson, 14 Wall. 442, 448; Gunning v. Coolev, 
281 U. S. 90, 94. 

And as the Supreme (’ourt of the United States stated 
in the case of Gunning v. Cooley, 281 U. S. 90, 94: 

“Issues that depend on the credibility of wit¬ 
nesses and the effect or weight of evidence, are to 
be decided by the jury. And in determining a mo¬ 
tion of either party for a preemptory instruction, 
the court assumes that the evidence for the op- 
posiu;'- party pi'cves all that it reasonably may be 
found sufficient to establish and that from such 
facts theie should be drawn in favor of the latter 
all the inferences that fairly are deducible from 
them, (citing cases.) Where uncertainty as to 
the existence of negligence arises from a conflict 
in the testimony or because the facts being undis¬ 
puted, fair-minded men will honestly draw dif¬ 
fered conclusions from them, the question is not 
one of law but of fact to be settled by the jury. 
Richmond & Danville Railroad v. Powers, 149 U. 
S. 43, 45,13 S. Ct. 748, 37 L. Ed. 642.” 

The case of Small v. Pennsylvania Railroad Co. 65 
A])p. D. U. 112, cited by appellant in support of its first 
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argument is not in point. In that case the accident oc¬ 
curred in the morning at ten o’clock in broad daylight. 
The railroad train was being operated at about four or 
five miles an hour across the intersection. The evi¬ 
dence conclusively showed that “the crossing gong be¬ 
gan to ring automatically when the train was about a 
half mile from the crossing and continued to ring until 
after the collision”. 

The Court stating on this point: 

“The evidence is also practically uncontradicted 
that the crossing bell located beside the tracks and 
on the highway was ringing from the time that the 
train entered the zone, and continued to ring after 
the accident as long as the train remained within 
the zone. The chief witness relied upon by the 
plaintiff to contradict this evidence was a person 
who testified he had been accustomed to travel the 
road twice a day for a long period of time and that 
he could not hear the bell ring when a])i)roaching 
the track in the direction plaintiff’s decedent was 
traveling. This evidence is of little or no impor¬ 
tance, since it relates entirely to times different 
from that at which the accident occurred and not 
to the condition of the bell at the time of collision. 
Contradicting this evidence is the testimony of 
many witnesses that at quite a distance removed, 
some within their houses, thev distinctlv heard the 
alarm bell ringing as this train approached. The 
testimony of this witness was so completely dis¬ 
credited that it cannot be held sufficient to raise 
an issue of fact for the consideration of the jury”. 

In the present case the uncontradicted evidence is 
that the electric bell and lights were not working within 
twenty minutes after the collision due to a defective 
battery jar, and plaintiff’s further evidence showed 
that four or five hours before the accident, the auto- 
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matic sij 2 :nal system was not operating at the Batei 
Road cross! 11 jr. 

Defendant’s next conlention is that the evidence con¬ 
clusively establishes the contributory neirlijrence oi' 
plaintiff. 

There were no survivinu’ eve witnesses to the acci 
dent, and that beinjr so the plaintiff has the benetit of 
the ])resuniption that he stopped, looked and listeneci 
for the ai)])roacb of the train before attemplini*' t( 
cross the tracks, and that the silence of the automatic 
warning signal induced him to venture across. 

In Coivvn V. Merriman, 17 App. D. C., 186, this Court 
stated; 

*• in the absence of evidence that a decedent who 
was killed while attempting to cross a railroad 
track at a street crossing did not look or listen for 
the apjiroach of trains before stei)ping upoii the 
track, the presumption is that he did so. 

Whether he dicl or did not look and listen for 
tile ajiproach of the trains bed'ore stepping uijon 
the tracks nowhere appears from the evidence, ex-^ 
cept as it may be inferrcul; and in the absence of 
negative evidence, or evidence that he did not look 
and listen for the ajiproach of trains, the pre- 
siim])tion would be that he did. Te.xas & P. Rail- 
wav (’o. V. (lentrv, Ki.’) U. S. *>5:1, 3()(). It is cer- 
tainlv cl(‘ar that the deceasc‘d was under a dutv not 
to exjiose himself recklessly when about to cross 
the railroad tlacks, even at a rc‘gular crossing; 
nor wouhl the negligence of the defendants justify 
n(‘gl:gence on the i>art of the deceased. Ti'xas & 
P. Railway (’o. v. Gentry Supra. The rule uiion 
this subject is very dearly stated by the Su])reme 
Court of the United States in (’ontinental Im- 
jirovement Co. v. Stead, 95 U. S. 161, referred to 
with approval in ]6.‘l U. S. 367, where it is said 
that ‘Those who are crossing a railroad track are 



bound to exercise ordinary care and diligence to 
ascertain whether a train is approaching. They 
have, indeed, the greatest incentives to caution for 
their lives are in ininiinent danger if collision hap¬ 
pen; and hence it will not be presumed, without 
evidence, that they do not exercise proper care’. 
This princiy)le is also laid down with approval in 
Haltiinore & Ohio Railroad Co. v. Griffith, 159. U. 
S. 603”. 

In the ease of Baltimore d* Potomac Railroad Co. v. 
Laudrigau, 191 U. S. 461, 471, the Court approved the 
following instruction: 

“In the absence of all evidence tending to show 
whether the plaintiff’s intestate stopped, looked 
and listened before attempting to cross the south 
track, the presumption would be that he did. But 
that presumption may be rebutted by circumstan¬ 
tial evidence, and it is a (luestion for the jury 
whether the facts and circumstances prov’ed in this 
case rebut such presumption and if they find that 
they do, they should find that he did not stop and 
look, and listen; but if the facts and circumstances 
tail to rebut such i)resumj)tion then the jury 
should find that he did so stop and look and listen. 
In order to justify them in finding that he did 
not, all the evidence tending to show that should 
be weightier in the minds of the jury than that 
tendine: to show the contrarv”. 

Defendant further lays great stress upon the fact 
that plaintiff was familiar with the crossing and had 
used it a number of times. Having used the crossing 
a number of times before plaintiff was familiar with 
the automatic electric lights and bells which defendant 
had installed at the point of collision to warn persons 
of the presence of trains in dangerous proximity, and 
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hence was entitled to rely on .said devices, and driving 
the testimony of the plaintiff the benefit of all weight 
and inferences, it was shown that on the occasion In 
(luestion the bells and lights were not operating when 
tile train was in the signal block, and that relying on 
the lights and bells not indicating the presence of a 
train in the block, iilaintitf had an implied invitation 
to cross, and did attempt to cross and in doing so was 
run down by defendant's train. The ([Uestion then be¬ 
comes one for the jury whether the plaintiff was guilty 
of anv contributorv negligence in reiving on the auto- 
malic signal devices installed by the defendant at the 
crossing to warn him of the jiresence of trains, and the 
courts have uniformly so held. 

Thus in the case of Drfroif Vuiicd Rij. Co. v. Il’cm- 
trohr, 259 Fed. pp. G4, (56, the (’ourt stated: 

“if then the case may be consideretl with ref¬ 
erence to the northbound bell alone, it presmits a 
situation where a warning bell provided and cus¬ 
tomarily operated by the railroad company is si¬ 
lent as the traveler approaches the crossing, and 
its silence is therefore an indication that no train 
is apj)roaching and is in (he nature of an invitation 
to cross and this situation <)p(‘rates as does an 
open gate or an absent flagman to minimize the 
otherwise more imperative duty of looking and 
listening and to make the issue of contributory 
negligence one of disputable inference. We have 
api>lied this rule with ref(*rence to gates and flag¬ 
man. We see no reason why it does not a))i)ly to 
wai’iiing bells and it has betm so held”. 

In the case of Wabash liij. ('a. v. Walvzaj, 49 Fed. 
(2) 763, the ('ourt stated: 

I 

* * • “The contention is made that notwith¬ 
standing the failure of the flasher signal to give 


warning, the appellee and all other occupants of 
the auto were under constant and affirmative ob¬ 
ligation to continue to exercise ordinary care for 
their ])rotectioii while crossing the three tracks 
in (jiiestion, and to continually look and listen for 
approaching trains. That they did not discover the 
train by which the auto was struck is urged as 
])roof positive that they failed in the exercise of 
this dutv of continued care”. 

“This court has repeatedly held that open gates, 
the absence of a customary watchman or the fail¬ 
ure of crossing signal to oj)erate lessened the 
otherwise imperative duty of the traveler to stop, 
look and listen, and was the practical equivalent of 
an invitation to cross”. 

Tvagiu’ v. St. Louis Southwestern Ry. Co. 36 Fed. 
(2) 217, (1929). 

This was an action for damages resulting from a 
train. The collision occurred in the day time. Appel¬ 
lant testified that he was not familiar with the crossing, 
I hat as he ap])roaehed he stopped, looked and listened, 
but did not see or hear the train; that his view was 
obstructed * * *" that an electric gong just across the 
track was silent, and that he relied on it as indicating 
that no train was dangerously near. At the close of 
a})j)ellant’s evidence the trial judge directed a verdict 
for defendant, it being his opinion that the case was 
controlled by the decision of the Supreme C’ourt in Bal¬ 
timore <i’: Ohio Ry. ('o. v. (loodman, 275 U. S. 66. The 
Court of Ap])eals, of the Fifth Circuit, in reversing the 
decision stated: 

‘‘We are of the opinion that the facts of this 
case distinguish it from the Goodman case, and it 
was error to refuse to submit the case to the jury 
for their determination of the question of whether 


appellant was guilty of contributory negligence as 
would bar a recovery. In the Goodman case the 
injury complained of was received at a grade 
crossing in a village, and the railroad company 
had not undertaken to provide gates which would 
prevent people from crossing the track, or any au¬ 
tomatic signal device which would give warning 
of the approach of trains. In Canadian Pa. Ry. 
Co. V. Slayton, 29 Fed. 2nd 687, it was held that the 
leaving open of the gates was in etfect a represen¬ 
tation that the crossing was safe, and this circum¬ 
stance was relied on to distinguish that case from 
the Goodman case. In this case, an electric gong 
was maintained for the purpose of indicating dan¬ 
ger w’hen a train was approaching. The silence of 
the gong amounted to a representation or assur¬ 
ance by the Railroad Company that the crossing 
for the time being was safe * * *. Appellant who 
according to his testimony was ignorant of the 
fact that the gong was out of repair was entitled 
to rely on it and proceeded to cross the railroad in 
the belief that he could safely do so. As the si¬ 
lence of the bell indicated absence of danger, ap¬ 
pellant should not, in our oj)inion, be held as a mat¬ 
ter of law, to be guilty of contributory negli¬ 
gence ’ ’. 

So also in the exhaustive note in Vol. 99 A. L. R., 
page 733 (1935) we find the following: 

“In the great majority of the recent cases which 
are in harmony with the line of cases cited on page 
978 and 979 of the annotations in 53 A. L. R-, it 
has been held, that while the failure of a signalling 
device at a railroad crossing to operate and warn 
of the approach of a train does not entirely re¬ 
lieve a traveller from his duty to look and listen I 
for an approaching train, nevertheless the trav- | 
eller may rely to some extent on the apparent 
safety implied from the silence of the signal and | 
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such silence of the signal is a circumstance to be 
taken into consideration by the jury, along with 
other factors, on the issue of contributory negli¬ 
gence. ’’ (citing cases) 

This Court in the case of Conger v. B. & 0. Railroad 
Co., 31 App. D. C., 139, had this to say with reference 
to automatic signal lights: 

“The trial court seemed to lay stress upon the 
fact that there was no proof that the deceased had 
ev'er before crossed the tracks at that point in 
([uestion or knew of the existence of the bell • • •. 
But such knowledge is immaterial; and it is there¬ 
fore unnecessary to indulge in any presumptions 
on that point. The bell was placed at the crossing 
by the appellee company out of a duty it owed to 
the public. The duty arose from the necessity of 
the company establishing at that point some device 
that would serve to notify the traveling public of 
the approach of trains. It was the duty of the 
railroad com])any to give timely notice of the ap¬ 
proach of trains at this crossing * * *. In this in¬ 
stance an electric bell had been installed. It was 
the duty of the com])any to keep the bell in order. 
The company having put the bell at the crossing in 
(piestion did so out of a duty it owed to the whole 
public. Whether the deceased had ever crossed 
the tracks at this point, or knew of the existence 
of the bell, is immateriar’. 

Defendant in an attempt to discredit witnesses of 
plaintiff, and in support of its argument that contribu¬ 
tory negligence of the plaintiff as a matter of law was 
established, attempts to show that the evidence of the 
plaintiff’s witnesses as to distances were contradicted. 
OflBcers Slattery, See, Bailey and Lieutenant Liverman 
of the Metropolitan Police Department, who were fa- 


miliar with this grade crossing (several of whom had 
passed over this crossing in patrolling their beat in 
automobiles several times a week) (R. pp. 18, 21, 28 & 
30) testified that one travelling in a westerly direction 
on Bates Road had to go within five to seven feet of 
the north rail before a view could be had of the tracks 
to the north. Two other witnesses of the plaintiff, 
Ryan and Davis (R. pp. 22, 33), also testified to the 
same effect. On cross-examination some of the officers 
testified a view’ could be had to the north w’hen one 
reached the automatic signals, w’hich were showm to 
be 20 feet from the north rail. All of these state¬ 
ments, and the argument of defendant on this point, 
were before the jury in its consideration of the weight 
and credibility to be given to the same, and it w’as 
resolved in favor of the plaintiff. Furthermore, the 
importance of the question of the distance from W’hich 
the plaintiff could have first had a view’ of the tracks 
from the north is modified in this case by the exis¬ 
tence of the automatic w’arning signals, erected by 
the defendant to w’arn plaintiff and others of the pres¬ 
ence of trains in the signal block, and upon which sig¬ 
nal the plaintiff had the right to rely, and the failure 
of this W’arning signal to work on the occasion in ques¬ 
tion, was, in accordance w’ith the cases above cited, an 
implied invitation for the plaintiff to cross the tracks 
and the question then became one for the jury to de¬ 
termine W’hether or not under all the circumstances of 
the case the plaintiff w’as guilty of contributory negli¬ 
gence in going across the crossing on the occasion in 
question. 

Defendant further contends that the evidence shows 
that the plaintiff drove his automobile into the side of 
the locomotive and calls attention to plaintiff’s exhibits 



3-i and 3-j, which show marks on the engine cylinders. 

Lt. Livermaii of the Metropolitan Police, a witness 
for the plaintiff, testified that he examined the locomo¬ 
tive shortly after the collision and found part of the 
windshield of plaintiff’s automobile on the bumper of 
the engine, a bar which extends out in front of the en¬ 
gine. This extension bar is located back of the cow¬ 
catcher and is up about 5M> feet from the track (R. ]>. 
30). He also testified there were marks on the left 
hand corner of this extension bar 15 to 18 inches from 
the left hand corner of the extension bar to the center. 
This indicates that the left front part of the engine 
first came in contact with the automobile of plaintiff 
and in hurling it through the air caused it to skid along 
the side of the cylinders of the engine and caused the 
marks on the cylinder. Further, all of these i)ictures, 
as well as the argument of the defendant on this point 
was also before the jury at the time of its consideration 
of the case, and this issue was also resolved against 
the defendant’s contention (R. p. 30, 31). 

All of the cases cited by the defendant in its brief, as 
to the duty of persons approaching railroad tracks 
have no application to this case for the reason that the 
question of the failure of automatic warning signals 
maintained by the railroad company to o})erate on a 
given occasion were not in issue. Plaintiff’s attorney 
agrees that if there had been no automatic warning 
signals installed at Bates Road crossing a greater duty 
would have devolved on the plaintiff to watch out for 
trains; but it is respectfully contended that the silence 
of the warning signals in this particular instance, at 
the time and place of the collision was an implied in¬ 
vitation to the plaintiff to cross, and the question of 
whether or not in doing so he was guilty of contribu- 
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tory nejrligeiice, in view of the other factors in the case, 
was one to he submitted to tlie jury, as the Court 
below properly did, and this issue was also resolved 
ajrainst the defendant. 

(2) While defendant in its statement of points, lists 
as irround for reversal the error of the (\)urt in urant- 
ina: plaintiff’s prayer No. 2, it makes no mention there¬ 
of in its argument, and cites no cases in sui)port of its 
contention, and plaintiff’s counsel therefore feels that 
defendant does not see much merit to this contention. 
Plaintiff’s prayer No. 2, as granted by the court is as 
follows, (R. p. 57): 

“Tlu‘ jury are instructed as a matter of law 
that if they find from the evidence* that the tiash- 
ing lights and warning bells were not operating on 
the night in <iuestion at the Bates Road Crossing, 
this fact lessened ])laintiff’s otherwise obligation 
to have discovered in time the a])])roaching train 
and that the failure of said lights and bells to 
oi)erate at the time and place in question was in 
the nature of an invitation to ci'oss the j’ailroad 
tracks which fact the jury are entitled to c(m- 
sider along with the other evidence in the c.asi* 
to the contributory negligence, if any, of the de¬ 
cedent, James C. Corbin.” 


Plaintiff respectfully calls the Court’s attention to the 
following cases, which amply support the instructions 
given in plaintiff’s Prayer No. 2: 


I)('lr<>il I'liilrd lOf. ('(•. V. \yetuirobr, 259 Fed. 

66 . 


Wabash By. Co. v. Walcjaz. 49 Fed. (2d) 7 
'fragur v. St. Louis Soutlnvcstrni Bif. Co.. 

Fed. (2d) 217. 

A. L. R., note Vol. 99, p. 733. 
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3. Defendant also sets forth in its statement of points 
the refusal of the Court to ^rant defendant’s instruc¬ 
tions No. 8, but fails to set forth any argument there¬ 
for or any citation in favor of its position. With re¬ 
spect to this point it is respectfully submitted that the 
general charge of the Court to the jury covered this 
matter. In its general charge the court stated: 

“• • It is for you to determine whether or not 
the railroad company was negligent in that it 
failed to give proper waniing, whethei- it blew the 
whistle of the train and whether the bell on the 
engine was ringing and whether the headlight was 
operating, and also whether or not the light that 
has been referred to which stands off on the side 
of the track which has lights flashing every second 
or so and the bells ringing constantly while tin' 
train is in the block until it passes the crossing, 
whether they were operating or not, or whether 
•Mr. (’orbin negligently drove up on that track 
without looking where he was going and irres])ec- 
tively of whether or not the fact that the bells 
wer(‘ ringing and the lights were flashing he lu'g- 
ligentlv drove into the engine or drove in front of 
it.” (R. p. 60) 

Should you find that the accident was 
caused solely by the negligence of Corbin and 
there was no negligence on the part of the raili-oad 
company, neither Corbin or Shijdon or theii- 
e.xecutors can prevail.” (R. p. 62) 

• If you believe from the evidence that the 
driver of the automobile, Corbin, had rec(*ived 
reasonably sufficient notice of the api)roach of said 
train at said crossing in time to have enabled him 
to have avoided colliding with said train on tin* 
crossing, •whether said notice and warning was 
communicated to him by * * * or the ringing of 
the crossing bells or the flashing of the crossing 
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lights in conjunction with the other ligrhts and 
signs at said crossing, then you are instructed that 
the defendant was not guilty of any negligence 
which contributed to said collision and your v’er- 
dict must be for the defendant in both of the above 
entitled causes. 

“That is, if it is not proved that the railroad 
company was guilty of negligence in any of tli<‘ 
particulars charged, as I have read to you just 
now, then vou must find for the defendant.’’ (R. 
p. 63) 

“The defendant’s evidence was to the effect that 
the lights were flashing and the bells were ringing 
when the train came through and struck this auto¬ 
mobile on the crossing and there ivas a concussion, 
as they called it, which caused the breaking of this 
jar. If that happened they would not have either 
actual or constructive notice when this happened.” 
(R. p. 66) 

“• • • Of course you remember that I told you 
that in this case your verdict should be based on 
the question of negligence, and that the burden is 
upon the plaintiff to prove negligence by a prepon¬ 
derance of the evidence; that if the railroad com¬ 
pany had been proved of negligence by a prepon¬ 
derance of the evidence in any of the instances al¬ 
leged in the declaration and that negligence was 
the proximate cause of the accident causing the 
deaths, then you should find for both of the plain¬ 
tiffs. If that is not established by a preponderance 
of the evidence, that the railroad company is negli¬ 
gent, then you should find for the defendant. • • •»» 
(R. p. 66) 

No objection or exception was taken to the charge of 
the Court by the defendant and no request was made 
of the Court to amplify or enlarge on any point. De¬ 
fendant was not prevented from arguing to the jury 



the hypothesis that the “concussion” resulting from 
the collision between the train and Corbin’s car caused 
this one jar to break, and did so in fact argue to the 
jury. 

It is therefore respectfully submitted that the Court 
below did not err in submitting this case to the jury, 
and the verdict of the jury was amply supported by 
the evidence introduced on behalf of the plaintiff and 
no error was committed by the Court below. 

Respectfully submitted, 

Simon Hirshman, 

Attorney for Appellee. 



